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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatiohlaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)gsised of the “Application for Certification to
Appeal Denial of Motion for Judgement of Acquittat Count Eleven”, filed by the Accused on
5 July 2012 (“Application”), and hereby issuesdégision thereon.

. Background and Submissions

1. On 28 June 2012, the Chamber pronounced its raimghe Accused’s oral submissions
pursuant to Rule 9&is of the Tribunal’'s Rules of Procedure and EvidentiRules”) for a
judgement of acquittal on each of the eleven coimtthe Third Amended Indictment (“98is
Motion” and “Indictment”, respectively). The Chamber partially granted the BB Motion,
entering an oral judgement of acquittal with resgecCount 1 of the Indictment and denying the
remainder of the 98is Motion with respect to Counts 2 to 11 of the Ingient. Count 11 of the
Indictment relates to the taking of United NatiqfidN”) personnel hostage between May and
June 1995 in Bosnia and Herzegovina, charged awlation of the laws or customs of war
pursuant to Article 3 of the Statute of the Tribuaad common Article 3(1)(b) of the Geneva

Conventions of 1949 (“Common Article 3”).

2. In the Application, the Accused requests, purst@afule 73(B) of the Rules, certification
to appeal the decision of the Chamber denying ghbi®Motion with respect to Count 11 of the
Indictment (“98bis Ruling”).? The Chamber held that even if UN personnel wemabatants
immediately before their detention, they were read@ors de combaly virtue of their detention
by the Bosnian Serb forces and therefore becanteqteal persons for the purposes of Common
Article 33 The Accused argues that the Chamber erred inluding that “the act of taking a
combatant hostage turns him into a protected péfsdre further argues that “it makes no sense
that a perpetrator is privileged to shoot and &ilcombatant, but commits a crime when he
threatens him with death or detentiGn™Further, the Accused submits that the Chambederr

finding that he had the requisiteens reawith respect to the crime of taking hostaes.

T. 28731-28774 (28 June 2012).
Application, para. 1.

98bis Ruling, T. 28735 (28 June 2012).
Application, para. 5.

Application, para. 5.

Application, para. 5.
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3. The Accused submits that the issues he wishesise @n appeal satisfy both of the
requirements of Rule 73(B) for certificatidn.Firstly, the Accused submits that the Chamber’s
decision that “it makes no difference whether UNspanel were combatants” significantly affects
the fairness and expeditiousness of the trial tndutcome because a large portion of the evidence
sought to be tendered by him during his defence @8 likely be excluded. In addition, the
Accused argues that “the outcome of Count Elevemally hinges on whether the UN personnel
were protected persons since most of the othes famtcerning Count 11 are not in dispute”.
Secondly, the Accused argues that resolution byAfiieals Chamber of the issue of whether UN
personnel could be considerkdrs de combaly virtue of their detention will materially advanc
the proceedings and “insure [sic] that the triaid$ conducted on the wrong footing”.He further
submits that if this issue is not decided until fimal judgement stage, then additional evidence

would have to be adduced in the post-appeal pracgetb determine this isste.

4. On 13 July 2012, the Office of the Prosecutor ($@cution”) filed the “Prosecution
Response to Application for Certification to App&adnial of Motion for Judgement of Acquittal
on Count Eleven” (“Response”) submitting that tHea@ber should deny the @8 Motion'? In

the Response, the Prosecution argues that the Bp@bamber has already ruled on the issue of
whether UN personnel, even if they were combatamése renderetiors de combaby virtue of
their detention and were thus protected personseru@bmmon Article 32 Further, the
Prosecution argues that contrary to the Accusadimsssion, the Chamber did not ignore the issue
of the Accused’snens reabut found that there was evidence showing thatteused was aware

of the factual circumstances establishing the ptetestatus of the UN personn@l.

Il. Applicable Law

5. Decisions on motions other than preliminary motighsllenging jurisdiction are without
interlocutory appeal save with certification by firgal Chamber® Under Rule 73(B) of the Rules,
a Trial Chamber may grant certification to appé#heé said decision “involves an issue that would

significantly affect the fair and expeditious contof the proceedings or the outcome of the trial,

" Application, para. 7.

8 Application, para. 8.

° Application, para. 9.

19 Application, para. 10.

1 Application, para. 10.

2 Response, paras. 1, 6.

3 Response, paras. 2-3

4 Response, para. 5.

5 SeeRule 72(B), 73(C) of the Rules.
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and for which, in the opinion of the Trial Chamban immediate resolution by the Appeals

Chamber may materially advance the proceedings”.

6. A request for certification is “not concerned withether a decision was correctly reasoned
or not"!® Furthermore, it has previously been held thaetewhen an important point of law is
raised [...], the effect of Rule 73(B) is to preclumgtification unless the party seeking certifioati
establishes that both conditions are satisffédUnder Rule 73(C), requests for certification must

be filed within seven days of when the decision filad or delivered.

[1l. Discussion

7. The Application requests certification to appea 88 bis Ruling. The first limb of the
Rule 73(B) test for certification is whether the B& Ruling involves an issue that would
significantly affect the fair and expeditious contof the proceedings or the outcome of the trial.
In the 98bis Ruling, the Chamber held that “even if UN personmete combatants immediately
before their detention, they were rendeineds de combaby virtue of their detention and thus were
entitled to the minimum protections guaranteed byn@on Article 3™8 In the Application, the
Accused submits that UN personnel were personfidakin active part in the hostilities and
therefore were not protected persons for the pepad Article 3 of the Statute and Common
Article 31° Therefore, the issue is whether combatants whe venderedhors de combaby their
detention are entitled to the protections underchrt3 of the Statute and Common Article 3 and
whether this protection extends to the UN persoiméhis case, which would affect the outcome
of trial. Thus, the Chamber finds that the fiigth of this test has been met with respect to this

issue.

8. With respect to the second limb of the test fortiieation, the Chamber must assess
whether a resolution by the Appeals Chamber of drethe Chamber erred in law in its finding

would materially advance the proceedings. The GQiearfinds that an immediate resolution of this

8 prosecutor v. Milutinovi et al, Case No. IT-05-87-T, Decision on LdkMotion for Reconsideration of Trial
Chamber’s Decision on Motion for Admission of Documents fRen Table and Decision on Defence Request for
Extension of Time for Filing of Final Trial Briefs, Zuly 2008, para. 42Prosecutor v. Milutinov et al, Case No.
IT-05-87-T, Decision on Defence Application for Certifion of Interlocutory Appeal of Rule 98s Decision,

14 June 2007, para. Brosecutor v. Popoviet al, Case No. IT-05-88-T, Decision on Nikblnd Beara Motions

for Certification of the Rule 98uaterMotion, 19 May 2008, para. 1Brosecutor v. Popoviet al, Case No. IT-05-

88-T, Decision on Motion for Certification of Rule 98s Decision, 15 April 2008, para.; &rosecutor v. S.

MiloSevi,, Case No. IT-02-54-T, Decision on Prosecution MotionGertification of Trial Chamber Decision on
Prosecution Motion fo¥oir Dire Proceeding, 20 June 2QQiara. 4.

7 Prosecutor v. Halilovi, Case No. IT-01-48-PT, Decision on Prosecution Requestdification for Interlocutory
Appeal of “Decision on Prosecutor's Motion Seeking Leava&rtend the Indictment”, 12 January 2005, p. 1.

18 98his Ruling, T. 28735 (28 June 2012).
9 Application, para. 3.
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issue by the Appeals Chamber will have an impacthenevidence that is to be presented during

the defence case and is therefore in the inteoégtislicial economy.

9. The Chamber finds that both of the requirement® Hmen met for the test for certification

pursuant to Rule 73(B).

IV. Disposition

10.  Accordingly, the Chamber, pursuant to Rules 54 &hof the Rules, herel3RANTS the
Application.

Done in English and French, the English text beathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this eighteenth day of July 2012
At The Hague
The Netherlands

[Seal of the Tribunall]
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