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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the Accused’s “Motion
for Consideration of Protective Measures for Witnk¥V-341", filed publicly with confidential

Annex A on 8 October 2012 (“Motion”), and herebsguss its decision thereon.

. Submissions

1. In the Motion, the Accused moves that the Chamioeisider the request of KW341
(“Witness”) for the protective measures of pseudonymage distortion, and voice distortion
pursuant to Rule 75 of the Tribunal's Rules of Rchae and Evidence (“Rules”). The
Accused attaches, in confidential Annex A, a “fattdeclaration” from his case manager who
spoke to the Witness on the telephone and whicitates why the Witness believes that his
welfare would be at risk if his identity was madebfic (“Declaration”)’> The Witness requests
protective measures because without them he beliegemay lose friendships of individuals
with whom he worked. The Accused further requests that the protectigasures sought only
be granted at the commencement of the Witnesdisntasy to allow the Witness to be proofed
by the Accused at the United Nations Detention WHRNDU”) since the Registry does not

allow protected witnesses to be interviewed there.

2. On 12 October 2012, the Prosecution filed publieligh confidential Appendix the
“Prosecution Response to KaradZi Motion for Protective Measures for Withess KWi34
(“Response”). The Prosecution opposes the Motianttee grounds that the information
provided by the Accused “is an insufficient basisthe Chamber to assess whether there exists
an objectively grounded risk to the security of #étness or that of his family”. The
Prosecution also objects to postponing the grantifgprotective measures until the
commencement of the Witness's testimén¥he Prosecution notes in that regard that there a
alternative means to proof the Witness avoidingribed for the Witness to physically go to the

UNDU and jeopardise the protective measures iretest they are grantéd.

Motion, para. 1.

Motion, para. 3, confidential Annex A.
Motion, confidential Annex A.

Motion, para. 5.

Response, para. 1.

Response, para. 2.

Response, para. 2.

N o o B~ W N B

Case No. IT-95-5/18-T 2 17 October 2012



67414

3. The Prosecution in confidential Appendix providesrendetail as to why the concerns of
the Witness are “insufficiently specific and subsigted”® The Prosecution points to the lack
of information about which friendships the Witnessers to, or how the loss of these
relationships could impact on his security situatior that of his family, if testifying in open

session.

1. Applicable Law

4, Article 20(1) of the Tribunal's Statute (“Statute®quires that proceedings be conducted
“with full respect for the rights of the accusedlaiue regard for the protection of victims and
witnesses”. Article 21(2) entitles the accused fair and public hearing, subject to Article 22,
which requires the Tribunal to provide in its Rufes the protection of victims and witnesses,
including the conduct ah cameraproceedings and the protection of identity. As blasrly
been established in previous Tribunal cases, thesdes reflect the duty of Trial Chambers to
balance the right of the accused to a fair tria, tights of victims and witnesses to protection,

and the right of the public to access to informatfb

5. Rule 75(A) of the Tribunal's Rules permits a Tri@hamber to “order appropriate
measures for the privacy and protection of victand witnesses, provided that the measures are
consistent with the rights of the accused”. Undate 75(B) of the Rules, these may include
measures to prevent disclosure to the public ardniedia of identifying information about
witnesses or victims, including voice and imageadion, and the assignment of a pseudonym,
as well as the presentation of testimony in privatelosed session pursuant to Rule 79 of the
Rules.

I1l. Discussion

6. As the Chamber has noted on previous occasions,péng requesting protective
measures must demonstrate the existence of antiobjgcgrounded risk to the security or
welfare of the witness or the witness’ family, shibit become publicly known that he or she
testified before the Tribunat.

8 Response, confidential Appendix.

° Response, confidential Appendix.

19 seeDecision on Motion for and Notifications of Protective Measy26 May 2009, para. 11, citifgosecution
v. Tadé, Case No. IT-94-1-T, Decision on Prosecutor’s Motion Rstijug Protective Measures for Witness L,
14 November 1995, para. 1Ryosecutor v. Tadi Case No. IT-94-1-T, Decision on the Prosecutor's Motion
Requesting Protective Measures for Witness R, 31 J@8§,19 4;Prosecutor v. Bfanin and Tak, Case No. IT-
99-36-PT, Decision on Motion by Prosecution for Protectivaddees, 3 July 2000, para. 7.

11 See Decision on Prosecution’s Motion for Protective MeasuUimsWitness KDZ487, 24 November 2009,
para. 13, citingProsecution v. Marti Case No. IT-95-11-T, Decision on Defence Motion frotective
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7. Having reviewed the Declaration, the Chamber fitlast the Accused has failed to
provide sufficient information to determine whettibe Witness or his family would face an
objectively grounded risk to their security or vee#f should the Witness testify in open session.
Nothing in the Declaration, which remains very gaheindicates an objective threat to the
Witness'’s security or welfare or that of his familiProtective measures may not be granted on
the basis of such broad statements. The Chamlbleerisfore not satisfied, on the basis of the
information before it, that there is an objectivglpunded risk to the security or welfare of the

Witness or that of his family.

8. The Chamber has already ruled on indicated thawilt categorically not entertain”
requests to postpone the granting of protectivesomes-> That discussion will not be repeated

here.

V. Disposition

9. Accordingly, the Chamber, pursuant to Articles 24, and 22 of the Statute, and
Rules 75 of the RUldSENIES the Motion.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this seventeenth day of October 2012
At The Hague
The Netherlands

[Seal of the Tribunal]

Measures for Witnesses MM-096, MM-116 and MM-90, 18 August 2pp62-3;Prosecutor v. Mrksi et al,
Case No. IT-95-13/1-T, Decision on Prosecution’s AddéloNotion for Protective Measures of Sensitive
Witnesses, 25 October 2005, para. 5.

12 SeeDecision on Motion for Protective Measures for Witn&&¥456, 12 October 2012, para. Ise alsoT.
28827 (15 October 2012).
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