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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Rersons
Responsible for Serious Violations of Internationdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Motion
to Admit Evidence of Velibor OstdjiPursuant to Rule 98uatef, filed on 10 August 2012

(“Motion”), and hereby issues its decision thereon.

|. Submissions

1. In the Motion, the Accused requests the admissfofi)the transcript of an interview
conducted by the Trial Chamber in the cas®mfsecutor v. KrajiSnik*KrajiSnik case”) with
Velibor Ostojt (“Witness”) on 6 June 2006 (“Interview”); and (2he transcript of the
Witness'’s prior testimony in thKrajiSnik case as a Chamber witness on 3 and 4 July 2006
(“Transcript”) (collectively, “Proposed Evidencefursuant to Rule 9Quaterof the Tribunal's
Rules of Procedure and Evidence (“RulésThe Witness was the Minister of Information of
the Republika Srpska (“RS”) until the end of 199%1 dneld senior positions in the executive
board of the Serbian Democratic Party (“SDS”) uhg95>

2. The Accused submits that the criteria for admissibrevidence pursuant to Rule 92
guaterare satisfied with respect to the Proposed Evidemd that it should be admitted by the
Chambe? In this regard he submits that the Witness isvaif@ble to testify in this case as he
passed away on 24 July 2009The Accused further contends that the ProposedeBee is
sufficiently reliable for admission, as the Int&wi was conducted by representatives from the
Trial Chamber in th&rajiSnik case and was recordedrbatim and the Transcript records the
Witness’s testimony given under oath with procetsafeguards and the opportunity for cross-

examinatiorr.

3. The Accused submits that the Proposed Evidencerisl@vance and probative value to
his case. The Accused argues that the Transaighins evidencdnter alia: (1) that he and
the national authorities lacked control over thed® committed crimes at the beginning of the
war? (2) to contradict the claim that he was respoesibt alleged propaganda which appeared

in the RS medid;(3) to support his contention that “the populatigas incited by fear of the

Motion, para. 1.

Transcript, T. 26633—-26634; Interview, pp. 6—7.
Motion, paras. 5-7.

Motion, para. 6, Annex A.

Motion, para. 7.

Motion, para. 9.

Motion, para. 10.
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Muslims, not by his policies or word&(4) to support his contention that there was ‘iotj
criminal enterprise to expel Muslims from Serb-hatdas through the commission of crim&s”;
(5) to corroborate his contention that “there wasptan to falsely demonize the Muslim¥”;
and (6) to refute the existence of “concentratind detention camps”, as well as the allegations
of mistreatment thereilt. The Accused further submits that the Interviewtams additional
evidence to establish that the Bosnian Muslims ukedSarajevo TV station for propaganda
purposes and that it was therefore a legitimatétanjl objective when allegedly targeted by
modified air bombd? Finally, the Accused notes that he does not seeladmission of any
associated exhibits but that he “would have nodilge if the Trial Chamber wished to admit

any documents as indispensable to its understanditig evidence*?

4, On 24 August 2012, the Office of the Prosecutor@¥@cution”) filed the “Prosecution
Response to Accused’s Motion to Admit Evidence @libor Ostojé Pursuant to Rule 92
guater with Public Appendix A and Confidential Appendix’ B‘Response”). It does not
oppose the admission of the Proposed Evidenceedulp the associated exhibits it has
identified as being indispensable and inseparadilegbadmitted, but contends that the Proposed
Evidence is unreliable and “therefore of little raw probative value** The Prosecution first
observes that while the Proposed Evidence accuredéiects the words of the Witness, other
factors are relevant to assessing its reliabilityiuding, inter alia: (1) whether there is other
evidence which relates to the same events deschipdatle Witness and (2) whether there are

manifest inconsistencies in the evidehte.

5. In the Prosecution’s submission, given the leadergosition of the Witness, the
Proposed Evidence is a reflection of an effort tstashce himself and the Bosnian Serb
leadership from organised efforts to remove nomb$dé&rom Serb-held territory in Bosnia and
Herzegovind® The Prosecution argues that the Chamber shosidgrasttle or no weight to

aspects of the Proposed Evidence which are indensiswith contemporaneous

documentatiort’! The Prosecution points to such inconsistenciekiding (1) the Witness'’s

& Motion, para. 11.

° Motion, para. 12.

10 Motion, para. 13.

1 Motion, para. 14.

12 Motion, para. 16.

13 Motion, fn. 13.

14 Response, paras. 1, 17.

!5 Response, para. 2 citing Decision on Prosecution’s Kdto Admission of Evidence of KDZ297 (Miroslav
Deronji¢) pursuant to Rule 9Guater, 23 March 2010, para. 22.

16 Response, para. 3.
" Response, para. 3.
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knowledge of the existence of the Variant A anchBtiuctions® (2) his attendance at meetings
with the Bosnian Serb IeadersH?p(B) his involvement in SDS polic%?;particularly with regard
to discussions on SDS strategic objectR/g@t) the existence of the Bosnian Serb Council of
Ministers?? (5) government control of Bosnhian Serb media osgdmand (6) Bosnian Serb

detention facilities?

6. The Prosecution has identified 39 items that ithsitdare inseparable and indispensable
to the Chamber’s understanding of the ProposedeBeief® The Prosecution notes that 18 of
these 39 items have already been admitted in #se and requests that the remaining 21 items
be admitted with the Proposed Evidence as assdoiadeibits (“Prosecution Request®). The
Prosecution further indicates that if the PropoSeitlence is admitted, it should be allowed to
tender documents from the bar table which it wobhllve put to the Witness on cross-
examinatiorf’ In the Prosecution’s submission this would “astsis Chamber in assessing the
Transcripts’ [Proposed Evidence’s] reliability amskigning it the appropriate weight, as well as
mitigating any adverse impact resulting from theeite of an opportunity to cross-examine the

witness in the context of this casg”.

Il. Applicable Law

7. The Chamber recalls that the pre-Trial Chambehim ¢ase set out the applicable law in
the “Decision on Prosecution Motion for Admissioh Teestimony of Witness KDZ198 and
Associated Exhibits pursuant to Rule @Rater issued on 20 August 2009 (“KDZ198
Decision”)?° It will therefore not repeat that discussion hete suffices to reiterate that the
evidence of an unavailable withess may be submittegritten form if the Chamber finds: (i)

the witness unavailable within the meaning of Ra2euater(A), (ii) from the circumstances in

18 Response, para. 4.

9 Response, paras. 5-6.

% Response, para. 7.

%1 Response, para. 12.

2 Response, para. 8.

% Response, para. 9.

%4 Response, para. 10.

% Response, para. 13.

% Response, para. 14, Appendices A and B. The Prosecuti@steduat the following 21 items be admitted into
evidence as associated exhibits of the Proposed Evidender Bimber 05964, 6%er number 08476, ERN
0680-0499-0680-0511, 6&r number 01006, 6%r number 07590, ERN 0603-1002-0603-1006, ERN 0208-
9692-0208-9697, V000-3125, V000-2734-V000-2734, t66 number 11548, 6%er number 11549, 6%er
number 11550, 6%r number 11551, 6%r number 11552, ERN 0045-6978-0045-6978 té&d5number 11290,
65 ter number 01501, ERN M000-1686-M000-1686, ERN R030-8495-R030-&®&r number 01506 (under
seal), ERN 0028-5548-0028-5549.

2 Response, para. 16.

% Response, para. 16.

29 KDZ198 Decision, paras. 4-10.
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which the statement was made and recorded thatréiable, (iii) that the evidence is relevant
to the proceedings and of probative value, and tia} the probative value of the evidence,
which may include evidence pertaining to acts amdact of an accused, is not outweighed by
the need to ensure a fair trial.

8. The Chamber also recalls that the pre-Trial Chanlisegd a non-exhaustive list of
factors which can be considered in assessing tiehitiy of the proposed evidence which
pertain to the circumstances in which it was olediand recordetl. These factors include (1)
whether a written statement was given under o@hyhether it was signed by the witness with
an acknowledgement of the truth of its contentswBether it was given with the assistance of
a Registry approved interpreter; and (4) whethdnai$ been subject to cross-examinatfon.
Other factors which may be considered include wérethe evidence relates to events about
which there is other evidence or whether there ns adbsence of manifest or obvious
inconsistencies in the evidente Even if one or more of these indicia of reliaigilare absent,
the Chamber retains the discretion to admit thelende and will take into consideration the
reliability issues in “determining the appropriateeight to be given to it in its overall

consideration of all the evidence in the ca¥e”.

9. Finally, the Chamber recalls that when a party ¢emevidence pursuant to Rule 92,

ter, or quater, it may also tender for admission into evidence duents that have been
discussed by the witness in his or her witnes®stant or previous testimory.Such exhibits
should form an “inseparable and indispensable mdrthe testimony, meaning that they should
not merely have been mentioned during the courgbatftestimony, but rather have been used

and explained by the witne¥%.In the event the party chooses not to tendercietsa exhibits

30KDZz198 Decision, paras. 4-6; Decision on Prosecution Motimn Admission of Testimony of Sixteen
Witnesses and Associated Exhibits Pursuant to Rulgu@fer, 30 November 2009, para. €5ee Prosecutor v.
Popovi et al, Case No. IT-05-88-AR73.4, Decision on Beara’s and Nilolinterlocutory Appeals Against
Trial Chamber’s Decision of 21 April 2008 Admitting §RaterEvidence, 18 August 2008, para. 30.

31 KDZ198 Decision, para. 5.
%2 KDZ198 Decision, para. 5.
33 KDZ198 Decision, para. 5.
34 KDZ198 Decision, para. 5.

% Decision on Accused’s Motion for Admission of Prior flim®ny of Thomas Hansen and Andrew Knowles
Pursuant to Rule 9is, 22 August 2012 (“Decision on Accused’s Rulet®2Motion”), para. 11.

% Decision on Prosecution’s Motion for Admission of the Evigeaft Milenko Lazé Pursuant to Rule 9guater
and for Leave to Add Exhibits to Rule & Exhibit List, 9 January 2012, para. 2&ee alsdProsecutor v.
Popovi et al, Case No. IT-05-88-T, Decision on Prosecution MotionAdmission of Evidence Pursuant to
Rule 92quater, 21 April 2008, para. 65.
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and this omission renders the main body of eviddncemprehensible or of low probative

value, the Chamber may deny the admission of sviclerce®’
[l Discussion

10. As a preliminary matter of discussion, the Chamisesatisfied with the information
provided by the Accused that the Witness is decktasd thus unavailable for the purposes of
Rule 92quater(A)(i).®

(a) Transcript

11. The Chamber first recalls that pursuant to Rul®Bthe Rules, relevance and probative
value are fundamental requirements for the admissfoevidence pursuant to Rule §Qater.
Having reviewed the Transcript, the Chamber issfat that it is generally relevant with
respect to issues in this case includimger alia: (1) whether the Accused had control over
perpetrators of crimes committed in 1992; (2) whketihe Accused was responsible for alleged
propaganda in the RS media; (3) whether the Accsispdlicies incited fear among the
population; (4) whether there was a plan to dengoarsl expel the non-Serb population; and (5)
whether there was mistreatment in the alleged tletenamps under Bosnian Serb control. The
Chamber notes that although the Transcript contaamse areas of marginal relevance, it is
satisfied that the subject matter of the Transasigufficiently relevant to these proceedings for

the purpose of admission pursuant to Rulg@&ter.

12. The Chamber recalls thdb have any probative value under Rulec@@ter, evidence
must beprima faciereliable®® Thus, it remains in the Chamber’s sole discretimrevaluate
whether, based on the circumstances in which theas%'s evidence was given and recorded, it
meets this requiremef‘ﬁ. The Chamber notes that, prior to his death, tlmé¥'s testified as a
Chamber witness in thi€rajiSnik case and was subject to questioning by the Tii@ntber, as
well as cross-examination by both the Prosecutiod the Defence in that case. Having
reviewed the Transcript in its entirety, the Chanfbeds that it was elicited with the safeguards
of judicial proceedings, namely: it was given undath, with the assistance of a Registry

approved interpreter, and was subject to cross-meion. As such, the Chamber is satisfied

3" Decision on Accused’s Rule s Motion, para. 11.See alsdecision on Accused’s Motion for Admission of
Statement of Rajko Koprivica Pursuant to Ruley@ater,3 October 2012, para. 17.

38 Motion, Annex A.

39 SeeProsecutor v. Popoviet al, Case No. IT-05-88-AR73.2, Decision on Joint Defence Ibetatory Appeal
Concerning the Status of Richard Butler as an Expemé&g, 30 January 2008, para. 22.

0 Decision on Prosecution’s Motion for Admission of the Evigemé KDZ172 (Milan Bahi) pursuant to
Rule 92quater,13 April 2010, (“Bab¢ Decision”), para. 25 See als®rosecutor v. Prt et al, Case No. IT-04-
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that the way in which the Witness'’s evidence waggiand recorded presents sufficient indicia

of reliability for its admission.

13. It remains for the Chamber to assess whether thegeinconsistencies within the
Transcript and between the Transcript and otheuments discussed therein that reach a level
which would render it so unreliable or of such lpwbative value that the Chamber should
deny its admission. Having considered the Progmtatarguments and having conducted its
own review of the Transcript, the Chamber findst théile there is a significant level of
evasiveness by the Witnésand several inconsistencies in his evidefitke reliability of the
Transcript is not undermined to a level that woultrant denying its admission. The Chamber
is therefore satisfied that the Transcript is sigfitly reliable to be admitted pursuant to Rule 92
guater Any inconsistencies in the Transcript are faxtehich the Chamber will consider in
attributing the appropriate weight to it in light all the evidence but are not a bar to its

admission at this stage.

14.  Finally, the Chamber notes that three portions haf Transcript were conducted in
private sessiof The Transcript shall therefore be admitted ursied and the Accused shall

produce a public redacted version of the Transcript
(b) Interview

15.  The Chamber now turns to its analysis of the Inéavy In considering the relevance and
probative value of the Interview, the Chamber fimstes that the Accused contends that the
Interview is sought for admission because of thditemhal information contained therein which
he claims supplements the Transcript, namely titeSarajevo TV station was used by Bosnian
Muslims for propaganda purposésHowever, the Chamber is of the view that thewison in

the Interview relating to this issue is of limitadd general nature and does not consider that it,
in fact, goes to the issue for which the Accusedffiering it—to show the Sarajevo TV station
was a legitimate military object when allegedlygeted by modified air bomHs. Furthermore,

the Chamber is of the view that the Interview igddy repetitive of the evidence given by the

74-AR73.16, Decision on Jadranko PHdilnterlocutory Appeal Against the Decision on eiefense Motion
for Reconsideration of the Decision on Admission of Documentaidelice, 3 November 2009, para. 27.

1 See, e.g.Transcript, T. 26659, 26669, 26676.

“2See, e.gTranscript, T. 26642, 26651, 26662, 26679, 26700, 26702, 26745, 2674D, 2

*3SeeTranscript, T. 26603—26609 (private session), T. 26704—2@fiate session), T. 26735-26737 (private
session).

“4 SeeMotion, para. 16.

5 The Chamber notes that the Witness does not refer thiélimg of the Sarajevo TV Station on 28 June 1995 in
the Interview, as the Accused argues at paragraph lgedfibtion. What the Witness does state is that the
Sarajevo TV Station came under Muslim control in mid—19%d its editorial policy was anti-democratic, anti-
Yugoslav, anti-Serbian, and unprofessional because inatagbjective.Seelnterview, p. 30.
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Witness in the Transcriff,and notes specifically that evidence surroundieguse of media by
Bosnian Muslims for propaganda purposes was alsdeel in the Transcript and discussed

thoroughly thereitt

16.  Finally, the Chamber recalls that the shelling lné Sarajevo TV station on 28 June
1995—Scheduled Shelling Incident G17—has been rehénom the Indictment in this caSe,
and further recalls its previous rulings to theeeffthat, in general, detailed evidence is noteto b
led on incidents or events which have been reméneed the Indictment as such evidence is no
longer relevant to this cad®.Therefore, even if the Chamber had found thatrterview was
not, in large part, repetitive of the evidence eared in the Transcript, and that it pertained, as
the Accused contends, to the shelling of the TMi&tathe Chamber is of the view that such
evidence related to a Scheduled Incident that heen lremoved from the Indictment is
unnecessary as it no longer relates to this cdadaus, the Chamber is not satisfied that the
Interview is sufficiently relevant and probative the purpose of admission pursuant to Rule 92

quater
(c) Associated Exhibits

17. The Chamber recalls that in the Motion, the Accudetl not tender any associated

exhibits to be admitted in conjunction with the fseed Evidence, but that the Prosecution in its
Response submitted a table of 39 items it contanelinseparable from and indispensable to the
Proposed Evidence, of which 18 have already beanitdl into evidence in this case, and the

remaining 21 meet the standard for admission.

18.  Of these remaining 21 associated exhibits tendeydatie Prosecution, the Chamber first
notes that two documents, those with Rulee&8Srumbers 05964 and 08476, were shown to the

6 See, e.ginterview, p. 3 (where the Witness discussed the Gbafblinisters and stated that it was only an idea
on paper) and Transcript, T. 26640 (where the Witnesdigdssimilarly that the Council of Ministers did not
exist); Interview, pp. 23, 34, 36 (where the Witnessesit#hat the RS media sources were independent and not
controlled by the government) affdlanscript, T. 26697-26698 (where the Witness testifiedasiy that the
media sources were free from government influence bechedaw demanded so); Interview, p. 45 (where the
Witness stated that he had never visited any detentdilitiés) and Transcript, T. 26676—-26677, 26679—26680,
26716-26718 (where the Witness similarly testified that henbadr visited any detention camps and that such
camps did not exist).

" See, e.gJranscript, T. 26699 (where the Witness testified that ttieelia in Bosnia and Herzegovina did not
report in an objective way, and they did not convey thetipasi of the Serbian people in Bosnia and
Herzegovina”), T. 26700 (where the Witness testified tha media in Bosnia and Herzegovina in 1991 and
1992 were not objective, they were not professional wheaine to the national issues of all the three peoples i
Bosnia and Herzegovina, and they were particularly biagezh it came to the Serbian people in Bosnia and
Herzegovina”) and Interview, pp. 29-30 (where the Witretated that Radio Television Sarajevo (“RTVSA”)
was under Muslim control and its editorial policy wasi-deimocratic, anti-Yugoslav, anti-Serbian and
unprofessional).

“8 Scheduled Shelling Incident G17 was removed from the Indictorer® October 2009.SeeDecision on the
Application of Rule 73is, 8 October 2009.
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Witness during the Interview and not in the Traimcr Considering that the Chamber has

denied admission of the Interview, the Chamber $shatefore not consider their admission.

19.  Of the remaining 19 items, the Chamber finds thdy one document meets the test of
forming an inseparable and indispensable part ef Tttanscript—the document with English
ERN number 0680-0499-0680-0511, which is a witngssement prepared by the Chamber
legal staff in theKrajiSnik case following its interview with the Witness (“iess Statement”).
The Chamber first notes that the Witness Statemasttendered as a written statement pursuant
to Rule 89(F) in th&rajiSnik case and therefore is intrinsic to understandiegelvidence given

by the Witness in the Transcript. The Chamberfirrinotes that the Witness Statement was
referred to extensively in the Transcript by botf) the Witness to make corrections to his
evidence on the record and (2) the Trial Chambeth@KrajiSnik case to summarise the
Witness'’s evidenc8and therefore this portion of the Transcript indered incomprehensible
and of low probative value without the Witness &tagnt. The Chamber first wishes to remind
both parties of the importance of ensuring thattaths tendered for admission are available on
e-court and reiterates that it is the responsybdlitthe tendering party, in this case the Accused,
to identify associated exhibits to be tendered wilihproposed Rule 9Bis, ter,and quater
evidence. In this specific instance, the Witnetsgéethent was not uploaded into e-court and as
such, the Chamber had to locate it by its own mearthat it could rule on the MotiorDespite
these observations, because the Witness Statemanttrinsic to the Transcript as part of the
then Rule 89(F) procedure and absolutely necedsatite Chamber’'s understanding of the
Transcript, the Chamber finds that it is in theeiasts of justice to exceptionally admit it as an

associated exhibit of the Transcript despite tloetfzat it was not tendered by the Accused.

20. With regard to the remaining 18 items submitted tbg Prosecution as associated
exhibits of the Transcript:the Chamber finds that none of them meet theakfrming an
indispensable and inseparable part of the TrartscNlamely, the remaining 18 items (1) were
shown to the Witness quickly; (2) were quoted frondescribed in detail by the parties and/or
the KrajiSnik Chamber on the record in the Transcript; and @ewommented on in a limited
manner by the Witness. Most importantly, the Chamib of the view that the Transcript is
sufficiently comprehensible without the admissidntlee remaining 18 items tendered by the

Prosecution in the Response and thus, the Charhdkmnst admit them into evidence.

49 Decision on Accused’s Rule @& Motion, para. 6.
%0 SeeTranscript, T. 26610-26637.

51 Seeb5ter number 01006, 6&er number 07590, ERN 0603-1002-0603-1006, ERN 0208-9692-0208-9600;
3125, V000-2734-V000-2734, 86r number 11548, 6&r number 11549, 6&r number 11550, 6&r number
11551, 65ter number 11552, ERN 0045-6978-0045-6978,t&5number 11290, 65er number 01501, ERN
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IV. Disposition

21.  Accordingly, pursuant to Rules 54, 89, and@éterof the Rules, the Chamber hereby
GRANTS the Motion and the Prosecution Request in part and

() ADMITS into evidence the Transcript under seal,

(i) ORDERS the Accused to upload a public redacted versionthef

Transcript;
(i) ORDERSthe Accused to upload the Witness Statement irtiouet;

(iv) REQUESTSthe Registry to assign exhibit numbers to the 3capt, the

public redacted version of the Transcript, andvifithess Statement; and

(V) DENIES the Motion and the Prosecution Request in allrotbgpects.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty-third day of October 2012
At The Hague
The Netherlands

[Seal of the Tribunal]

MO000-1686-M000-1686, ERN R030-8495-R030-8495td8sumber 01506 (under seal), ERN 0028-5548-0028-
5549.
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