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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the Accused’s “Motion
for Subpoena to Ambassador Hall” filed on 10 Decenf#t912 (“Motion”), and hereby issues its

decision thereon.

. Background and Submissions

1. In the Motion, the Accused requests the Chambesdioe, pursuant to Rule 54 of the
Tribunal’'s Rules of Procedure and Evidence (“Rulea”subpoena directing Ambassador Tony

Hall (“Ambassador Hall") to appear for testimonytiis defence case on 25 February 2013.

2. The Accused argues that he has made reasonableaseffo obtain the voluntary
co-operation of Ambassador HallHe contends that Ambassador Hall had initiallyead to
testify and had provided a signed statement taléisnce team. However, when Ambassador
Hall was contacted on two subsequent occasionadtised the Accused’s legal adviser, Peter
Robinson, that he had decided not to testify atteeiving feedback from “family and friends in
the human rights field who felt strongly that hewskl not testify on behalf of Dr. KaradZi*
The Accused also submits that the Office of thes€cator (“Prosecution”) rejected his request

to agree to the admission of Ambassador Hall'stemistatement (“Statement”).

3. The Accused submits that there are reasonable dgsaionbelieve that Ambassador Hall
has information that can materially assist his fadée states that, as a Congressman of the
United States of America (“U.S.”), Ambassador Hedis in Bosnia and Herzegovina (“BiH”) in
1995 to meet with humanitarian organisations aadnldirst-hand about human rights issles.
The Accused submits that Ambassador Hall travetie@ale to meet with him on the evening of
30 July 1995 According to the Motion, at the suggestion of Axssador Hall, the Accused
allowed passage of a food convoy that had beerkétbérom entering Sarajevo to pdsdhe
Accused submits that at the time Ambassador Hdllndit know if the food convoy had been

able to enter Sarajevo and this was not confirmed about two years later when Ambassador

Motion, paras. 1-2, 15.
Motion, paras. 5, 9.
Motion, para. 5.
Motion, paras. 5-7.
Motion, paras. 6, 14.
Motion, para. 10.
Motion, para. 11.
Motion, para. 12.
Motion, para. 12.
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Hall was at a meeting with individuals from the Bais in Bled, Sloveni&. On this occasion,
Ambassador Hall mentioned his meeting with the Aecliand a participant of the meeting told
Ambassador Hall that he was in Sarajevo when a tmoyoy was let through and at the time
did not understand why all of a sudden the Accirstilet it entef! The Accused submits that
Ambassador Hall is expected to testify that he koat “Dr. Karad4 has been accused of
many human rights violations during the war, buttloat particular day he did something very

good”?

4, The Accused contends that the testimony of AmbassHdll is relevant to rebut the
allegations in paragraph 14(j) of the Third Amendietictment (“Indictment”) that he “directed
and/or authorized the restriction of humanitari@hta Bosnian Muslim and/or Bosnian Croat
enclaves™ He argues that the evidence is necessary betaeiseccused “has no other non-
Serb witnesses who can assist him in rebuttingaltegation, let alone someone with the stature

and credibility of Ambassador Hat*.

5. The Accused requests that the Motion be served tipob).S. and Ambassador Hall and
that both be invited to respond to the Motion #ytlso wish'®

6. On 17 December 2012, the Chamber issued an “liositaio the United States of
America” (“Invitation”) to respond to the Motion b%4 January 2013. The Chamber also

requested the U.S. to inform Ambassador Hall ofetkistence of the Motiotf.

7. On 21 December 2012, the Prosecution filed the s&rotion Response to Motion for
Subpoena to Ambassador Hall” (“Response”). InRlesponse, the Prosecution argues that the
Motion should be rejected on the basis that theaisse of a subpoena is not necessary and the
information sought is available through other mednslt further argues that the Motion
“disregards the Trial Chamber’'s admonitions conicegythe injudicious or inappropriate use of
subpoenas, a practice which squanders the timeemodirces of the Trial Chamber, the Office

of the Prosecutor, and the Defence tedn”.

19 Motion, para. 13.
1 Motion, para. 13.
12 Motion, para. 13.
13 Motion, para. 14.
14 Motion, para. 14.
15 Motion, para. 16.
18 Jnvitation, p. 2.

" Response, para. 1.
18 Response, para. 1.
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8. The Prosecution submits that the subpoena is riatssary because the information the
Accused seeks to elicit from Ambassador Hall doet materially assist his case as it is

consistent with, and in fact supports, the Prosecist case “that the Accused and other
members of the Bosnian Serb leadership modulatdetiel of humanitarian aid into Sarajevo,

not that they restricted it altogethéf”. It further argues that the Accused’s action iovaing

the food convoy entry does not rebut the allegaitioparagraph 14(j) of the Indictmeft. In

the Prosecution’s submission, Ambassador Hall'slenwie in fact shows that the Accused had
de jure and de factocontrol over the VRS units which blocked the hurteman aid from

entering Sarajevd:

9. The Prosecution further contends that there is faregisting evidence supporting the
generally uncontested point that the Accused aadBibsnian Serb leadership permitted some
access of humanitarian convoys to Sarajevo forouarpurposes® The Prosecution further
argues that the Accused has failed to show whygrgtiie numerous similar occasions in which
he was involved in enabling humanitarian accesss inecessary for him to present this

particular evidencé®

10. The Prosecution argues that the Accused has netldbét it stipulate to the information
sought from Ambassador Hall and that given the @sed Statement of Ambassador Hall is
largely consistent with the Prosecution’s case diuld consider such a stipulati6h. The

Prosecution argues this is yet another factor detnating the Accused’s failure to establish

Ambassador Hall's testimony is necessary.

11. The Prosecution further argues that even if theuded could demonstrate that the
information contained in Ambassador Hall's Statetmeould materially assist his case, he has
failed to demonstrate that the same informatiomoisavailable through other medfslt is the

Prosecution’s submission that there are a numbethafr potential withesses who may be able
to provide the information sought by the Accused é&nis apparent that no efforts have been

made to obtain it from these potential witnessdsrbeseeking the subpoeffaThe Prosecution

' Response, paras. 1, 6.
2 Response, para. 8.

%L Response, para. 9.

2 Response, para. 10.

% Response, para. 11.

%4 Response, paras. 12, 20.
% Response, para. 12.

% Response, paras. 13-14.
2" Response, para. 15-18.
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argues that the Motion should be denied as theaar#pbeing sought is not “a method of last

resort”?8

12. The Prosecution further submits that the Motion repsesents the communication
between the Accused’s legal adviser and the Prtisecd It states that “[t|he Accused falsely
states in the Motion that the Prosecution refusestipulate to the admission of this information
in writing”.*° The Prosecution contends that the Accused neffered, and the Prosecution
therefore never refused, a stipulation regarding itiformation in the Statemefit. In its
Response, the Prosecution states that it was évib agree to the admission of the Statement
without Ambassador Hall coming to The Hague to bess-examine?¥ The Prosecution
“reminded the Accused of what he already knew aukhhave known—that such a proposal
violated Rule 9Bis of the Rules because the Statement related almrolsisévely to the acts and

conduct of the Accused®

13.  On 8 January 2013, the U.S. Government respondetthetoinvitation advising the

Chamber that it would not be filing a substantigsponse to the Motion.

1. Applicable Law

14. Rule 54 of the Rules provides that a Trial Chambeay issue a subpoena when it is
“necessary for the purpose of an investigationher preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeilef 3 where a legitimate forensic purpose

for having the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief ttiexe is a good chance that the
prospective witness will be able to give informatiohich will materially assist him
in his case, in relation to clearly identified issurelevant to the forthcoming tril.

15. To satisfy this requirement of legitimate forenpuarpose, the applicant may need to
present information about such factors as the ipasitheld by the prospective witness in

relation to the events in question, any relatiomsiat the witness may have had with the

8 Response, para. 18.
29 Response, para. 19.
% Response, para. 19.
%1 Response, para. 19.
%2 Response, para. 19.

% Response, para. 19, referring to, Decision on Accused'soMéor Admission of Supplemental Rule ®&
Statement (Mile Jag), 25 June 2012; Response, Appendix A.

34 Halilovi¢ Decision, para. @Prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application for Subpas
1 July 2003 (Krsti¢ Decision”), para. 10 (citations omittedrosecutor v. Slobodan MiloSéyiCase No. IT-02-
54-T, Decision on Assigned Counsel Application for Intesviand Testimony of Tony Blair and Gerhard
Schroder, 9 December 2009MfloSevié Decision”), para. 38.
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accused, any opportunity the witness may have thathserve those events, and any statements

the witness has made to the Prosecution or tootheelation to the events.

16. Even if the Trial Chamber is satisfied that the lmgpmt has met the legitimate purpose
requirement, the issuance of a subpoena may beroayate if the information sought is
obtainable through other meafisFinally, the applicant must show that he has nradsonable
attempts to obtain the voluntary co-operation o€ thotential witness and has been

unsuccessful’

17.  Subpoenas should not be issued lightly as theylvevihe use of coercive powers and
may lead to the imposition of a criminal sanctibnA Trial Chamber’s discretion to issue
subpoenas, therefore, is necessary to ensurehthabmpulsive mechanism of the subpoena is
not abused and/or used as a trial tattitn essence, a subpoena should be considerechadnet

of last resort?

[1l. Discussion

18. Turning to the merits of the Motion, the Chambied$ that the Accused has made

reasonable efforts to secure Ambassador Hall'sntahy co-operatiof

19. As stated above, the issuance of a subpoena mayapepropriate if the information
sought is obtainable through other me¥nsAmbassador Hall is expected to testify about a
meeting he had with the Accused in Pale on 30 7885, following which, at the suggestion of
Ambassador Hall, the Accused allowed passage afod tonvoy that had previously been
prevented from entering Sarajet’o. According to the Motion, Ambassador Hall wouldal
testify about a meeting two years later in BleayvBhia, where he learnt from a man who was

present in Sarajevo in 1995 that a food convoylieh let into Sarajevo around the time of his

% Halilovi¢ Decision, para. 6rsti¢ Decision, para. 11¥ilo$evi: Decision, para. 40.

% Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

3" Prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecution Motioni$enance of a Subpoena ad
Testificandum, 11 February 2009, para.Pfpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the
Defence Request for a Subpoena for Witness SHB, 7 &gb2005, para. 3.

% Halilovi¢ Decision, para. 6; Prosecutor v. Bfanin and Tal, Case No. IT-99-36-AR73.9, Decision on
Interlocutory Appeal, 11 December 2002, para. 31.

%9 Hallilovi¢ Decision, paras. 6, 10.

40 See Prosecutor v. Marti Case No. IT-95-11-PT, Decision on the Prosecution’s Aufdit Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, confidentthbarparte 16 September 2005, para. 12: “Such
measures [subpoenas], in other words, shall be applied aition and only where there are no less intrusive
measures available which are likely to ensure the effeicth the measure seeks to produce.”

1 Motion, paras. 5-7, 9.
2 See suprapara. 16.
43 Motion, para. 12.
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meeting with the Accusetf. The Chamber notes that there is no indicationttt@Accused has
attempted to locate and/or contact one or morehefparticipants present at either of these
meetings to confirm the discussions that transpirdd such, the Chamber considers that the
proposed evidence of Ambassador Hall is obtaintdirteugh other means and that the Accused
should investigate other avenues before seekindpogna for Ambassador Hall. In line with
this, the Chamber notes that the proposed testimbmynbassador Hall is generally similar to
documentary and testimonial evidence already idende’® and that the Prosecution would
consider stipulating to certain portions of AmbagsaHall’s proposed testimony if the Accused

S0 wishes.

20. The Chamber finds that the requirement that thespmctive evidence may not be
obtainable through other means has not been nikisitase. Accordingly, there is no need for
the Chamber to enter into a discussion on whether Accused has satisfied the other

requirements for issuing a subpoena in this pddiatase.

21. The Chamber takes this opportunity to reiterateatscern once again with what seems
to be the Accused’'s practice, namely, to subpoerayeindividual who is in some way
connected to the case but who is not willing tooperate with him. In that respect, the
Chamber notes that the Accused and his legal agvisgould neither expect absolute co-
operation from all those they wish to speak to @sighate as witnesses, nor should they expect
that subpoenas would be issued as a matter ofeetmich individuals. The Chamber reminds
the Accused that subpoenas will not be issuedljighhd that their use should be limited and
used sparingly as a method of last resort for abtgi information that is both legally and

factually relevant and necessary to his é8se.

4 Motion, para. 13.

5 For evidence regarding the Accused allowing humanitaihingo Sarajevo and BiH generallgee, e.g.John
Wilson, T. 3995 (21 June 2010); P845 (UNPROFOR report eetimg with Radovan Karad?i15 October
1993), p. 1; P890 (UNPROFOR Weekly Situation Report (SawpjetO0 June 1995), pp. 1-3; P949
(Announcement of SDS leadership re Sarajevo airport and hamanisupplies, 27 May 1992); P1029 (Witness
statement of John Wilson dated 4 November 2008), para. 123.

46 Decision on Accused’s Motion to Subpoena President Karolosuias, 23 October 2012, para. 21; Decision on
the Accused’s Second Mation for Subpoena to Interview PredBik@linton, 21 August 2012, para. 16.
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IV. Disposition

22.  For the reasons outlined above, the Chamber, porsaeRule 54 of the Rules, hereby
DENIES the Motion.

Done in English and French, the English text beiathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this sixteenth day of January 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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