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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiofi Bersons

Responsible for Serious Violations of InternatioRaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “Motion for Protective
Measures for Witness KW466” filed publicly with ardidential annex on 18 January 2013

(“Motion”), and hereby issues its decision thereon.

. Background and Submissions

1. In the Motion, the Accused requests that an ordersbued pursuant to Rule 75 of the
Tribunal's Rules of Procedure and Evidence (“Ruleganting witness KW466 (“Witness”) the
protective measures of pseudonym and image distdrtiln support, the Accused attaches as
Confidential Annex A to the Motion a declaratiororfr his case manager (“Declaration”), who
spoke to the Witness on the telephone on 14 JarR0dry?

2. The Declaration states that as a result of a decisi the Office of the High Representative
(“OHR”) in 2004, the Witness was banned from hojdamy official, elective, or appointive public
office in Bosnia and Herzegovina (“BiH”) because vas suspected of “aiding and abetting Dr.
Karadzt and General Mladi.® The Declaration further states that, as a restithe OHR
decision, the Witness was removed from the pulfficepositions he held at the tifleSince then
he has been employed at private institutions aedQKR has not given authorisation for the
Witness to return to public office, nor has thelbeén any formal decision on his responsibility for

aiding and abetting Radovan Karadzic or Ratko Mfati

3. In the Declaration it is explained that the Witnessoncerned that, because of the diverse
ethnic composition of his current place of emplopménis testimony, if public, “may seriously
affect not only his reputation but also the regatabf his employer®. The Witness also believes
that his welfare and that of his family will be adsely affected by his testimony in this case and h

may be subject to threats or harassment as a m&shls association with the Accused and the

Motion, para. 1.

Declaration, paras. 1-2.

Declaration, paras. 4, 6.

Declaration, para. 5.

Declaration, paras. 5-6 (quotation at para. 6).
Declaration, para. 7.
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SDS! Specifically, the Witness is concerned that he toae his job and, as a result, would be

unable to provide for his famify.

4. The Declaration further states that there is nateg legal mechanism for the Witness to
receive moral or professional satisfaction for tsamage he suffered and because of that he is
further concerned that testifying may bring addiibdamage to him and to his current place of

employmenf’

5. In the “Prosecution Response to Kara®iMotion for Protective Measures for Witness
KW466”, filed publicly with a confidential appendon 21 January 2013 (“Response”), the Office
of the Prosecutor (“Prosecution”) opposes the Motfo The Prosecution argues that there is not a
sufficient basis for the Chamber to assess whethawbjectively grounded risk to the security or
welfare of the Witness or that of his family exists It further suggests that the information
provided in the Motion, regarding the correlatioetvieeen the OHR decision and the possible
security or welfare risk for the Witness, is aminigs and misleadintf,and that, contrary to the
assertion in the Declaration, the OHR has liftegllthn and the Witness had assumed some of the

positions he had previously hefd.

6. The Prosecution further states that there is marindtion in the Motion about the Witness’s
current employment and how his testimony could hameadverse effect on'ftand that no
information is provided indicating that he or hanfily have ever been subject to any threats or
harassment Additionally, it argues that the Witness hasifiest in open session before a court of

BiH as a defence witness in regard to crimes cotethifuring the conflict®

Il. Applicable Law

7. Article 20(1) of the Statute of the Tribunal (“Sitd”) requires that proceedings be
conducted “with full respect for the rights of thecused and due regard for the protection of
victims and witnesses”. Article 21(2) entitles thecused to a fair and public hearing, subject to

Article 22, which requires the Tribunal to provideits Rules for the protection of victims and

" Declaration, para. 8.
8 Declaration, para. 8.
° Declaration, para. 9.
10 Response, para. 1.
' Response, para. 1, Confidential Appendix, paras. 1, 8
2 Response, Confidential Appendix, para. 4.

13 Response, Confidential Appendix, para.
4 Response, Confidential Appendix, para.
!5 Response, Confidential Appendix, para.
'8 Response, Confidential Appendix, para.
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witnesses, including the conductiofcameraproceedings and the protection of identity. As has
clearly been established in previous Tribunal casleese Articles reflect the duty of Trial
Chambers to balance the right of the accused #rarfal, the rights of victims and witnesses to

protection, and the right of the public to accesmformation®’

8. Rule 75(A) of the Rules permits a Trial Chamber‘docder appropriate measures for the
privacy and protection of victims and witnessesyted that the measures are consistent with the
rights of the accused”. Pursuant to Rule 75(BhefRules, these may include measures to prevent
disclosure to the public and the media of idenidyiinformation about witnesses or victims,

including voice and image distortion, and the assignt of a pseudonym.

[1l. Discussion

9. As the Chamber has noted previously, the party esting protective measures must
demonstrate the existence of an objectively grodmrdi to the security or welfare of the witness
or the witness’ family, should it become publicipdwn that he or she testified before the

Tribunal*®

10. Having reviewed the Declaration, the Chamber is satisfied that there is an objective
threat to the security or welfare of the Witnesshiz family which would arise from testifying
publicly in this case. The fears and concernefWitness, which are related to his employment
and possible threats or harassment, are expressead and speculative terfisNo specific
examples or incidents are given in support. Thanber recalls that, “[p]rotective measures may
not be granted on the basis of a broad stateméntlaed to any objective risk to the security or
welfare of the Witness or his family®. The Chamber therefore finds that the informagpoovided

by the Accused does not warrant according the stgderotective measures to the Witness.

7 SeeDecision on Motion for and Notifications of Protective Meges, 26 May 2009, para. 11, citiRgpsecution v.
Tadi¢, Case No. IT-94-1-T, Decision on the Prosecutor's Motiogugsting Protective Measures for Witness L, 14
November 1995, para. 1Prosecutor v. Tadi Case No. IT-94-1-T, Decision on the Prosecutor's Motion
Requesting Protective Measures for Witness R, 31 B8¢,lpara. 5Prosecutor v. Bfanin and Tak, Case No. IT-
99-36-PT, Decision on Motion by Prosecution for Protedtleasures, 3 July 2000, para. 7.

18 seeDecision on Prosecution’s Motion for Protective MeastiesVitness KDZ487, 24 November 2009, para. 13,
citing Prosecution v. Marti, Case No. IT-95-11-T, Decision on Defence Motion fort&utive Measures for
Witnesses MM-096, MM-116 and MM-90, 18 August 2006, pp. Pr8secutor v. Mrkéi et al, Case No. IT-95-
13/1-T, Decision on Prosecution’s Additional Motion for Pctitee Measures of Sensitive Witnesses, 25 October
2005, para. 5.

19 SeeDeclaration, paras. 7-9.

20 Decision on Accused’s Motion for Protective Measures\iitness KW285, 17 October 2012, para. See also
Decision on Accused’s Motions for Protective MeasuresWinesses KW289, KW299, KW378, and KW543, 1
November 2012, para. 13.
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IV. Disposition

11.  Accordingly, the Chamber, pursuant to Articles 20, and 22 of the Statute, and Rules 54
and 75 of the Rule§)ENIES the Motion.

Done in English and French, the English text beathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty-fifth day of January 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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