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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiofi Bersons
Responsible for Serious Violations of Internatiohlaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)dsised of the Accused’s “Motion to Vary List

of Witnesses”, filed on 23 January 2013 (“Motioréyd hereby issues its decision thereon.

. Background and Submissions

1. In the Motion, the Accused moves for an order panstio Rule 73er (D) of the Tribunal's
Rules of Procedure and Evidence (“Rules”) allownng to add witnesses (“Proposed Witnesses”)
to his list of witnesses submitted pursuant to Rafi¢er (“65 ter list”’).* The Accused notes that
the Proposed Witnesses are intercept operatorsestified as witnesses in the case of the Office

of the Prosecutor (“Prosecutiorf’).

2. The Accused argues that he wishes to vary hie6lst to include the Proposed Witnesses
so that they can establish the authenticity ofragpted conversations (“Intercepts”) the admission
of which was ultimately denied in the “Decision éecused’'s Motion for Reconsideration of
Denial of Defence Intercepts”, issued on 22 Jan@fy3 (“Reconsideration Decisior?). The
Accused contends that he did not initially presena Intercepts to the Witnesses during their
testimony because of an “agreement” with the Pras&t “that he believed obviated the need to
individually authenticate the defence interceftsThe Accused thus argues that, having relied
upon this “agreement”, he did not include the wsses on his 6ter list, but now that the Chamber
“has declined to give that agreement the intend#dcte’ he has exhausted all efforts to

authenticate the Intercepts without calling thep@sed Witnesses.

3. The Accused contends that the evidence of the BempdVitnesses is of high probative
value because the Intercepts they would autheatigag exculpatory and “highly relevant” to his
responsibility for crimes charged in the Third Arded Indictment (“Indictment’. In the

Accused’s submission, the Prosecution will not teyaliced because it is “fully prepared to agree

Motion, paras. 1, 13.
Motion, paras. 5, 7, Confidential Annex.

The Chamber notes that it denied admission of the Ipsrde the “Decision on the Accused’s Bar Table Motion
(Sarajevo Intercepts)”, issued on 9 October 2012, and teeisidn on Accused’'s Motions to Admit Documents
Previously Marked for Identification and Publicly Redactersion of D1938”, issued on 7 December 2012. In the
Reconsideration Decision the Chamber then denied thesddturequest that the Chamber reconsider the denial of
the Intercepts. Reconsideration Decision, para. 10.

Motion, para. 7.
Motion, paras. 7-8.
Motion, para. 9.
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to” the authenticity of the Intercepts. Accordinglt is in the interests of justice to allow the
addition of the Proposed Witnesses to théeBfst.”

4. In the “Prosecution Response to KargtziMotion to Vary List of Witnesses”, filed on
29 January 2013, the Prosecution does not oppaseMttion® In addition, the Prosecution
clarifies its understanding of the “agreement” ttist Accused refers to in the MotidnIn the
Prosecution’s submissiomter alia, it maintains that it will not object to the “aetfiticity of all
intercepts from [...] known sources” and that therasvan “agreement” with the Accused only
insofar as it conforms to that positith. The Prosecution states that it has conveyed this
understanding in its oral submissions during tharing of 15 March 2012 and the “Prosecution
Response to KaradZs Motion for Reconsideration of Denial of Defenbeercepts,” filed on

24 December 2012, which was then reiterated by trember in the Reconsideration Decision.

1. Applicable Law

5. Rule 73ter (D) of the Rules provides: “After commencement bé tdefence case, the
defence may, if it considers it to be in the instseof justice, file a motion to reinstate the bt
witnesses or to vary the decision as to which gies are to be called”. The Chamber may grant
such a motion when it is in the interests of justfic In making such determination, the Trial
Chamber shall take into consideration several faciacluding whether the proposed evidence is
prima facierelevant and of probative valde. The Chamber should also balance the defencéis rig
to present available evidence during his defense wath the Prosecution’s right to have adequate
time to prepare its cross-examination of the prefosew witnesse’d. The Chamber will also
consider whether the defence has shown good caluget wid not seek to add the witness to the
list at an earlier stage of the proceeditiysGood cause may exist when witnesses have only
recently become available to give evidence or #levance of the evidence has only recently

become appareit.

" Motion, paras. 10-11.
8 Response, para. 1

° Response, paras. 2—4.
9 Response, paras. 3-4.
" Response, paras. 2-3.

12 prosecutor v. Gotovina et alCase No. IT-06-90-T, Decision @termak Defence’s Second and Third Motions to
Add a Witness to Its Rule @Br (G) Witness List, 22 September 200 (tovinaDecision”), para. 7Prosecutor v.
StaniSé & Simatovié, Case No. IT-03-69-T, Decision on Sta&iBlefence Motion to Add Witness DST-081 to lts
Rule 65ter Witness List, 20 October 2011Stanisé Decision”), para. 4.

13 GotovinaDecision, para. 7Stanisi: Decision, para. 4.
4 GotovinaDecision, para. 7Stanist Decision, para. 4.

!5 GotovinaDecision, para. 7Stanisi: Decision, para. 4.
' GotovinaDecision, para. 7Stanisi: Decision, para. 4.
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[1l. Discussion

6. As a preliminary matter, the Chamber recalls itesistent position with regard to the
permissible methods of intercept authentication aildnot repeat it heré’ The Chamber also
recalls its ruling in the Reconsideration Decistbat the exchange during the hearing of 15 March

2012 did not warrant reconsideration of the Charstgnial of the Intercept§.

7. Turning now to the merits of the request in the iblotthe Chamber is satisfied as to the
prima facierelevance and probative value of the anticipatedezce of the Proposed Witnesses in
light of the Accused’s submissions and the Chansbiriliarity with the nature of testimony of
the Proposed Witnesses during the Prosecution dagealso satisfied as to the importance of the
Proposed Witnesses’ anticipated evidence to theigext's case, and considers that the probative
value of the anticipated evidence is not substiiytimitweighed by the need to ensure a fair trial.
The Chamber also considers that, given the stagkiotrial® and the limited anticipated cross-
examination by the Prosecution, if any, the additf the Proposed Witnesses would not
negatively affect the Prosecution’s right to hadeguate time to prepare its cross-examination of

the Proposed Witnesses.

8. The Chamber notes that it has some reservationg & validity of the Accused’s reasons
for not including the Proposed Witnesses on hiseR8ter witness list, especially in light of the
Chamber’s consistent practice with regard to ththendication of intercepts. At the same time,
however, the Chamber considers that the additidcheProspective Witnesses would not cause an
undue delay to these proceedings nor should itireqan extension of the 300 hours of time
allocated to the Accused for the presentation efdefence case. Thus, taking all of the above
factors into account, the Trial Chamber considée it is in the interests of justice that the
Proposed Witnesses be added to the Accusedir @5t.

9. Finally, the Chamber notes that the Motion makésremce to the place of employment of
two of the Proposed Witnesses, both of whom testiiin closed session and whose relevant filings
were either confidential or confidential in pafthe Chamber thus finds that the Motion must be
reclassified as confidential and instructs the Aeclto file a public redacted version of the

Motion.

7 See, e.g.Reconsideration Decision, para. 8.
18 Reconsideration Decision, paras. 8—10.

' The Chamber notes that the Defence phase of the casedre@é October 2012 and that, as of 1 February 2013, the
Accused had spent about 68 hours of the 300 hours he has been giherpfesentation of his defence case.
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IV. Disposition

10.  Accordingly, the Chamber, pursuant to Rules 54 &lis (F) of the Rules, hereby:
a) GRANTS the Motion;
b) ORDERSthe Accused to file a revised && witness list by 26 February 2013;
c) ORDERSthe Registry to reclassify the Motion as confidaintand

d) INSTRUCTS the Accused to file a public redacted version o tWotion by
26 February 2013.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty-first day of February 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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