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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatiorimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal’)gsised of the “Prosecution Motion to Exclude
the Expert Report of Kostdavoski”, filed by the Office of the Prosecutor (tBecution”) on
15 March 2013 (“Motion”), and hereby renders itsidon thereon.

[. Background

1. On 26 April 2012, the Accused was instructedthiyy Chamber to file the list of expert
witnesses he intends to call during his case argetee upon the Chamber and the Prosecution
copies of thecurriculum vitae and reports of these expert witnesses by no l#t@n

27 August 2012. On 29 May 2012, the Accused requested that tadlie for the submission of
the expert report of Kos@avoski (“Witness”) be extended until 31 Decembet2b On 11 June
2012, the Chamber granted the Accused’s requesbatated that the Witness’s expert report be
filed no later than 31 December 2072.

2. On 11 December 2012, the Accused filed a ngtNetice”) regarding the disclosure of the
curriculum vitae(*CV”) and the original version of the Witness’gpert report entitled “Critical
Analysis of the Works of Robert J. Donia and Péatdc Treanor and Secession within the Former
Yugoslavia and Bosnia and Herzegovina” (“RepottTn the Notice, the Accused submits that the
Witness is an expert on the legal and politicaldmisof the former Yugoslavia and was recognised
as an expert in the case Pfosecutor v. Slobodan Milo3évi The Accused further notes that he
asked the Witness to study the reports of the Putia’s political experts, Robert Donia and
Patrick Treanor (“Prosecution Expert Witnessegi} # refute any incorrect submissions they may
have mad@.

3. On 12 December 2012, the Prosecution filed Bresecution’s Response to “Disclosure of
Report of Expert Witness: Kostégavoski™, in which it submits that it reserves ttight to make

submissions pursuant to Rule &4 (B) of the Tribunal's Rules of Procedure and Evicken

Scheduling Order on Close of the Prosecution Case, $ilgis Submissions, and Start of the Defence Case,
26 April 2012, para. 24.

Motion for Extension of Time: Expert Report of PrafesKosta Cavoski, 29 May 2012.

T. 28626 (11 June 2012).

Disclosure of Report of Expert Witness: Dr Kostar@ki, 11 December 2012 (“Notice”), para. 5.

Notice, para. 5, referring t®rosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on Admissibility of
Expert Report of Kost@avoski, 1 March 2006.

Notice, para. 3.

a A~ W N
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(“Rules”) pending the English translation of thep@g.” The Prosecution did not challenge the

Witness's qualifications as an expert.

4. On 18 February 2013, the English translatiomhef Report was disclosed to the Chamber

and Prosecutionia e-mail.

5. On 15 March 2013, the Prosecution filed the bhatiOn 21 March 2013, the Accused filed
the “Response to Motion to Exclude the Expert RepbKostaCavoski” (‘Response”).

Il. Submissions

6. The Prosecution seeks the exclusion of the Repguing that it fails to meet the minimum
requirements for admission of expert evidence @nsto Rules 89 and 3is(B)(iii) of the Rules
and that it adopts a fundamentally flawed strucfuféhe Prosecution argues that “the Report is an
ad hominenattack on Prosecution witnesses Dr Robert Donialariélatrick Treanor” based on the
Witness's beliefs, motivations and intentidfisin the Motion, the Prosecution further submitstth
personal attacks are not the proper subject ofxgerereport and such opinions are inadmissible
for the following reasons: (1) the assessment tiesgis credibility is exclusively the function okth
Chamber; (2) the purpose of an expert report gawvide the Chamber with specific information of
a technical nature that is outside its ordinaryesigmce and knowledge; and (3) the Witness’s
opinions on the beliefs, motivations and intentiafisother expert witnesses are speculative and
outside his expertise as a political and constinai expert’ The Prosecution further argues that
the submission of the Report is unfairly prejudidaven that while it was generally put to the
Prosecution Expert Witnesses during cross-examimahat they were biased, “neither [witness]

was confronted with the dozens of pejorative opiiabout their motivations and integrity".

7. The Prosecution further argues that the Reparbt sufficiently transparent to be admitted
because “virtually no sources” are provided for thetual assertions therein. It further submits
that for an expert report to be admissible it nagnply with a minimum degree of transparency

which requires that the sources upon which the Xg@esed his opinion are provided and that these

" Prosecution’s Response to “Disclosure of Report of Expéitness: KostaCavoski”, 12 December 2012
(“Prosecution First Response”), paras. 3, 5.

8 Prosecution First Response, paras. 4-5.

° Motion, paras. 1, 3.

0 Motion, paras. 2, 9-13.

1 Motion, paras. 2,-3, 10-11, 14.

2 Motion, para. 12.

13 Motion, paras. 2, 5-8.
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sources havprima facieindicia of reliability!* In the Motion, the Prosecution argues that withou
any indication of the nature or existence of thén@ss’s sources, the accuracy and reliability ef th

assertions and opinions in the Report cannot beeplptested?

8. The Prosecution further submits that parts efRieport also attack material written by the
Prosecution Expert Witnesses which are not befeeeGhamber and consequently, “the Chamber
has no evidentiary basis from which to assess ths pof the Report dealing with these

materials™®

9. Finally, the Prosecution contends that the secéintitled “Secession of Member States
within the Former Yugoslavia, in particular of Basrand Herzegovina” is the only part of the
Report falling within the expertise of the Witnelsst is irrelevant to the charges against the

Accused. It is therefore inadmissible.

10. In the Response, the Accused submits that tbBoM should be dismissed because the
matters contained in the Motion can be raised ducdross-examinatiolf. The Accused further
argues that the objections contained in the Mogjorto the weight, and not admissibility, of the

Report and the Witness’s testimotly.

Il. Applicable Law

11. Rule 94%is, which is a general rule concerning expert witeesprovides as follows:

(A) The full statement and/or report of any expeithess to be called by a party shall
be disclosed within the time-limit prescribed by thrial Chamber or by the pre-
trial Judge.

(B) Within thirty days of disclosure of the statarheand/or report of the expert
witness, or such other time prescribed by the Tlsmber or pre-trial Judge, the
opposing party shall file a notice indicating wheath

(i) it accepts the expert witness statement anmefoort; or
(ii) it wishes to cross-examine the expert withess]

(iii) it challenges the qualifications of the wiggas an expert or the relevance
of all or parts of the statement and/or report @b, which parts.

4 Motion, paras. 5-7.

!5 Motion, para. 8.

16 Motion, para. 15.

7 Motion, para. 16SeeReport, pp. 96-100.
'8 Response, para. 3.

19 Response, para. 1.
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(C) If the opposing party accepts the statemedfaaneport of the expert witness, the
statement and/or report may be admitted into ewieey the Trial Chamber
without calling the witness to testify in person.

12. The general standards of admissibility whick aet forth in Rule 89 apply to expert
reports?® Rule 89(C) provides that a Chamber may admitratevant evidence which it deems to
have probative value. A minimum degree of transpey in the sources and methods used in an
expert report is required at the stage of admisaidm evidence in order for the Chamber to
determine the report’s probative valtte.Furthermore, pursuant to Rule 89(D), such prebati

value must not be substantially outweighed by #hednto ensure a fair trid.

13. In addition, in relation to the admission oper evidence, the jurisprudence of the Tribunal
has established that the proposed witness musuakfied as an expert and the content of the
expert reports or statements must fall within tloeepted expertise of the expert witness in
question”> The Chamber notes that an expert witness is aopewho, by virtue of some
specialised knowledge, skill, or training, can stsfie Chamber to understand or determine an issue
in dispute?* In determining whether a particular withess meleits standard, a Chamber may take
into account the witness’s former and present postand professional expertise by means of
reference to the witness’s CV as well as the wilsescholarly articles, other publications, or any
other pertinent information about the witné3sOne of the distinctions between an expert witness
and a fact witness is that due to the qualificatioh the expert, he or she can give opinions and
draw conclusions, within the confines of his or kepertise, and present them to the Charfiber.
Only those parts of the evidence which are basetherexpert's specialised knowledge, skills or

training will be treated as expert eviderite.

20 Decision on Prosecution’s Motion for Admission of Evidencé&ight Experts Pursuant to Rule B and 94bis,

9 November 2009 (“Decision of 9 November 2009”), paraPrdsecutor v. Vujadin Popavet al, Case No. IT-05-
88-AR73.2, Decision on Joint Defence Interlocutory Appeéahcerning the Status of Richard Butler as an Expert
Witness, 30 January 2008R¢povie Appeal Decision”), para. 22rosecutor v. Zdravko TolimitCase No. IT-05-
88/2-T, Decision on Admission of Expert Report of Ratko Skskith Separate Opinion of Judge Mindua and
Dissenting Opinion of Judge Nyambe, 22 March 20Idl{mir Decision”), para. 12.

L prosecutor v. Ante Gotovina et,aCase No. IT-06-90-T, Decision on Admission of Expert RepbGeoffery Corn,
22 September 2009GotovinaDecision”), para. 5.

22 Decision of 9 November 2009, para. 14.

23 popovit Appeal Decision, para. 2GotovinaDecision, para. 5.

24 popovit Appeal Decision, para. 2GotovinaDecision, para. 5.

%5 prosecutor v. Vojislav Se$elfase No. IT-03-67-T, Decision on Expert Status ofriRed Theunens, 19 February
2008, para. 28Prosecutor v. Vlastimipordevié, Case No. IT-05-87/1-T, Decision on Defence Notice Undde R
94 bis, 5 March 2009, para. @olimir Decision, para. 14.

28 Tolimir Decision, para. 14.

%" prosecutor v. Milan Marti, Case No. IT-95-11-T, Decision on Defence’s Submissiothef Expert Report of
Professor Smilja Avramov Pursuant to Ruleb®} 9 November 2006 Marti¢ Decision”), para. 12.
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I1l. Discussion

14.  The Prosecution did not challenge the Witnegsialifications as an expert under Rule
94 bis.?® On the basis of the information contained in Wigness's CV, the Chamber is satisfied
that the Witness is qualified as an expert on éigalland political history of the former Yugoslavia

within the meaning of Rule 9dis and thus can be called to testify as such.

15. The Report purports to provide a comparativécal analysis of the expert reports of
Donia®® and Treand¥ expert evidence before the Chamber, which peraimger alia, to the

establishment, structure and functioning of thebBer Democratic Party, the policy and
implementation of Bosnian Serb regionalisation #redestablishment, structure and functioning of
Republika Srpska. As such, the Chamber considetsthe Report is generally relevant to the

Third Amended Indictment (“Indictment”).

16. The Chamber will now turn to the specific cbafies raised by the Prosecution in the

Motion in which it requests that certain sectiohthe Report should be redacted.
A. Subject-matter outside the expertise of the Witass

17. The Chamber recalls that an expert witnesstisnded to provide the Chamber with
specialised knowledge that can assist the triefaof to understand or determine an issue in
dispute®® Throughout the Report, the Witness extensiveljnments upon the credibility of the
Prosecution Expert Witness&s.In the view of the Chamber, this falls outside Stope of the
Witness'’s expertise. It is for the Chamber, andtfie Chamber alone, to assess and determine the

credibility of a witness. As such, the followingcsions should be excluded from the Report:

a. Page 3, starting from “Robert Donia wrote all thpapers” up to and including the

word, “Conversely,” on page 4 in paragraph 3;

%8 prosecution First Response, paras. 4-5.

? Three expert reports authored by Robert Donia were adniittecevidence: “The Origins of Republika Srpska,
1990-1992: A Background Report” (Exhibit P971); “Thematic Excefpam the Assembly of Republika Srpska,
1991-1996” (Exhibit P00972); and “Bosnian Serb Leadership and #ge Sif Sarajevo, 1990-1995” (Exhibit
P00973).

% Three expert reports authored by Patrick Treanor were tadniitto evidence: “The Bosnian Serb Leadership 1990-
1992” (Exhibit P02536); “The Bosnian Serb Leadership 1993-1@@%hibit P02537); and “Radovan Karaéand
the Serbian Leadership 1990-1995” (Exhibit P02538).

81 Popovi Appeal Decision, para 27Tolimir Decision, para. 332rosecutor v. Stanislav GéliCase No. IT-98-29-T,
Decision Concerning the Expert Witnesses Ewa Tabeau and RiBhdigps, 3 July 2002, p. 2Prosecutor v.
Strugar, Case No. IT-01-42-PT, Decision on the Defence Motions ppd®e Admission of Prosecution Expert
Reports Pursuant to Rule 8#&, 1 April 2004, p. 4.

%2 The Chamber also notes that throughout the Report thee§¥itmas used language that is inappropriate for an expert
report,seethe last sentence of para. 5 on p. 12; the last sentépeezo 5 on p. 24; the last sentence on p. 31 going
onto p. 32; and the last two sentences in para. 4 on p. 52.
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b. Page 4, starting from the final paragraph “In addito this, Donia’s”, until the end

of the first paragraph on page 5 ending with, ‘@fiception and intention”;

c. Page 5, starting from the final paragraph “Finajth the excuse” until the heading

“Il Evident Mistakes” on page 6;

d. Page 14, starting from “p. 37” until page 16, teatence ending “Donia’s sleight of
hand!”;

e. Page 26, starting from “p. 81 An unknown numbeiSefbs”, until the end of the

sentence ending, “he did not need any legal trgifonthat”;
f. Page 29, starting from “p. 98”, until the next hegdn page 29, “p. 1057;

g. Page 58, starting from “V Conclusion”, until thealkléng on page 62, “A Critical

Analysis of the Works of Patrick J. Treanor”;

h. Page 63, starting from “Patrick J. Treanor wrotettedse reports”, until the end of
the first sentence in paragraph 4 on page 66 entiting data in support of his

claims”;

i. Page 68, starting from the fourth paragraph “Whatits special explanation”, until
the end of the fourth paragraph on page 70 entirag,are we sure that we shall live

to see that”;

j. Page 71, starting from the third paragraph “As ghlyi educated American”, until
the end of the fourth paragraph on that page endifrganor’s following account

indicates that:”;

k. Page 82, starting from the third paragraph “Beirmiliant intelligence agent”, until
the end of the third paragraph on page 83 endmgch better instead of him?”;

l.  The entire page 90;

m. Page 92, paragraph 3 starting “In addition to”,iluhe end of paragraph 5 of that

same page, “Serbs dims common sense”;

n. Page 95, starting from the “VII Conclusion”, urttie end of the third paragraph on
page 96 ending, “"Mother of Truth”.
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The Chamber notes that where it is impracticalxdugle certain parts of the Report that comment
on the credibility of the Prosecution Expert Witses, these have been leffinThe appropriate
weight will be ascribed to these portions of thg&eby the Chamber.

18. Furthermore, as a legal and political histoqgegt on the former Yugoslavia, the Chamber
finds that legal and political issues related te thited States of America (“U.S.”) do not reflect
the Witness’s specialised knowledge, skills omiraj, or “discrete set of ideas or concepts that is
expected to lie outside the lay person’s k&réind are in any event not relevant to the Indictmen
In several places in the Report, the Chamber rib&st is impractical to redact information reldte
to the U.S. As such, and in light of the fact thia remaining references to the U.S. are not
numerous, the Chamber will not order that theserduicted®®> Nevertheless, the appropriate

weight will be ascribed to these portions of the&te by the Chamber.
B. Issues not relevant to the Indictment

19. First, the Chamber recalls that it has congiistdneld that the admissibility of an intercept
into evidence does not depend on whether it wasirdd in violation of applicable domestic 18%.

As such, discussions related to the legality ofeteipping prior to the Indictment period are not
relevant. Accordingly, the Chamber considers thatfollowing section should be excluded from
the Report: Page 67, starting the second sentdrihe sixth paragraph, “The question first arises”,

until the end of the third paragraph on page 68ehds with, “obtained from that service”.

20. The Chamber also notes that detailed commeantsubject matters outside the temporal
jurisdiction of the Indictment have no bearing be tharges contained therein, and as such, are not
relevant. This includes discussions related t()):19]18,37 (2) the Constitution of the Federative
People’s Republic of Yugoslavia of 1946; (3) then&titution of the Socialist Federal Republic of
Yugoslavia of 1963; and (4) the Constitution of Biasand Herzegovina of 1974. As such, the
Chamber orders that from the heading “Secessidvleshber States” on page 96, until the end of
page 100, should be excluded from the Report.

%3 Seepara. 2 on p. 76, starting with “However, he did not do thadta. 4 on p. 76, starting with “History Scholars
know well”; para. 5 on p. 84, starting with, “Deliberate avoidatmsay”.

% popovi: Appeal Decision, para. 27.

% Seepara. 3 on p. 12; para 2 on p. 22; para. 3 on p. 41.

% See, e.g.Decision on the Prosecution’s First Motion for Judiciatiteo of Documentary Evidence Related to the
Sarajevo Component, 31 March 2010, para. 10; Decision on the e&tsuMotion to Exclude Intercepted
Conversations, 30 September 2010, paras. 9-12; Decision arsekts Motion for Reconsideration of Chamber’s
Decision on Motion to Exclude Intercepted Communications, 18 Apri2 28dras. 5-6.

37 As stated above, (see, para. 18), in several plaisnipractical to redact certain portions of the Repdks such,
the third paragraph of p. 19 of the Report, will not belded. The appropriate weight will be ascribed to these
portions of the Report by the Chamber.

Case No. IT-95-5/18-T 5 April 2013



14724

C. Commentary on material not before the Chamber

21. The Chamber has held that the analysis of mhtdrat is not in evidence should be

excluded from an expert report because “there igwidentiary basis against which to assess the

analysis™® Several reports referred to by the Witness wetetendered into evidence during the

testimony of the Prosecution Expert Witnesses muijh any other witness, and therefore do not

form part of the trial record. As such, there @ a sufficient basis to admit the parts of the &ep

in which the Witness comments on material not keefiile Chambet® The following portions

should therefore be excluded from the Report:

a.

Page 3, bullet points number 3, 5 and 6;

Page 7, starting from the heading “Bosnian Krajimahe History of Bosnia and
Herzegovina”, until the heading on page 12 “Thegds of Republika Srpska,
1990/1992. A Background Report”;

Page 16, starting from the heading “Cross-examonatf Robert Donia by the
defence in previous cases”, until the heading aye@8 “Hiding and Withholding

relevant facts”;

Page 30, starting from the heading “Bosnia Krajimahe History of Bosnia and
Herzegovina”, until the heading on the same pade“Drigins of Republika Srpska,
1990/1992. A Background Report”;

. Page 34, starting from the heading, “Sarajevo: égtaphy”, until the heading on

page 40, “Erroneous, Biased and Malevolent Chaniaaten”;

Page 49, starting from the heading “Bosnia Krajimahe History of Bosnia and
Herzegovina”, until the heading on page 51, “Thegids of Republika Srpska,
1990/1992. A Background Report”;

Page 55, starting from the heading, “Sarajevo: égtaphy”, until the end of page
57;

Page 63, bullet points number 2, 4 and 5;

% Decision on Prosecution’s Request to Exclude Portions gbiRe of Mile Popati, 12 March 2013, (“Popari
Decision”), paras. 26—28
%9 Poparé Decision, paras. 26—28.
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i. The second last paragraph of page 71;

j. Page 72, starting from the second last paragragtritR J. Treanor”, until the end of

the first paragraph on page 75, “Patrick J. Treanbnot mention it”;

k. Page 76, starting from the last paragraph “On 82thdpril 1990”, until the end of
the third paragraph on page 77, “should be chaiaetbas such”;

|. Page 79, starting from the second paragraph “RafricTreanor’s disinclination”,

until the end of the third paragraph on that pagseent past”;
m. All of pages 87-89;

n. Page 94, starting from the second paragraph “Ralrigreanor’s position”, until the

heading on page 95 “VI Conclusion”.
D. Lack of sources

22. The Chamber recalls that it has previously hik#t to satisfy the minimum standard of
reliability, an expert witness is excepted to pdevsufficient information as to the sources used in
support of the conclusions in his report and trem@ces must be clearly indicated and accessible
to allow the opposing party to challenge the bagi®mn which the expert reached those
conclusions?® While the Chamber notes that the Witness proviimeised references for the many
views and opinions in the remaining parts of thepd®e' the Chamber does not find that the
limited extent to which these portions are sounsadrants their exclusion pursuant to Rule 89 (C)

of the Rules.

23. Nevertheless, the Chamber also recalls thaopep determination of the relevance and
probative value of an expert report, includingréBability, will be made once the expert witness i

brought to testify and cross-examined by the osaty*?> The Chamber further notes that the
limited references in the Report will go to the gldithat the Chamber will ultimately ascribe to
this material according to the purview of the Wis's expertise, and in light of the totality of the

evidence.

“% Decision on Evidence of Robert Donia, 19 February 2010 (“Domieisibn”), para. 5; See alsBrosecutor V.
Stanislav Galt, Case No. IT-98-29-T, Decision on the Prosecution Motion famoRsderation of the Admission of
the Expert Report of Prof. Radinéyi21l February 2003 (“GdliDecision”), para. 9Prosecutor v. Stanislav Gali
Case No. IT-98-29-T, Decision Concerning the Expert VB&iee Ewa Tabeau and Richard Philipps, 3 July 2002, p.
2.
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V. Disposition

Accordingly, the Chamber, pursuant to Rules 89%#blis of the Rules, hereby
a) GRANTS the Motion in part;
b) ORDERSthe redactions outlined in paragraphs 17, 19, 20024 and

c) DENIES the remainder of the Motion.

Done in English and French, the English text beiathoritative.

o

Judge O-Gon Kwon
Presiding ded

Dated this fifth day of April 2013
At The Hague
The Netherlands

[Seal of the Tribunall

“1 For example, see, Report, paras. 3—-6 on p. 6; paras. 3-6l8nparas. 2-5 on p. 16; paras. 4-6 on p. 47; pafas. 2
on p. 53; para. 1 on p. 55; para. 5 on p. 66; and paras. 5-670rcontinuing on to paras. 1-2 on p. 71.
2 SeeDonia Decision, para. 7; Popafecision, para. 3Geealso Galé Decision, para. 11.
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