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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Bersons
Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “Motion for Subpoena
to General Zdravko Tolimir”, filed on 12 March 20{3Motion”), and hereby issues its decision

thereon.

I. Background and Submissions

1. In the Motion, the Accused requests the Chambé&size a subpoena, pursuant to Rule 54
of the Tribunal’'s Rules of Procedure and Evidenteules”), compelling Zdravko Tolimir to
testify in this case on 7 May 2013The Accused submits that he has met the requirenier the
issuance of a subpoena pursuant to Rule 54 of tifesR

2. The Accused submits that on 19 December 2012, hike mavritten request to the Office of
Legal Aid and Detention (“OLAD”) seeking to inteew Tolimir, who is currently detained at the
United Nations Detention Unit in The Hague (“UNDU")Tolimir declined to be interviewed and
in a subsequent conversation between Tolimir aadAttused at the UNDU, Tolimir informed the
Accused that he was unwilling to testify as a degewitness in his cade.The Accused submits
that his legal adviser then attempted to confirmlimio's position in writing through
correspondence with Tolimir's legal adviser butaibed no response.Therefore, the Accused
submits that he has made efforts to obtain Tolsnwoluntary co-operation and has been
unsuccessfui.

3. With respect to relevance, the Accused submits fhalimir, a former Assistant

Commander in the Army of Republika Srpska (“VRSidahe Chief of the Sector for Intelligence
and Security Affairs in the VRS Main Staff, is exped to testify that he never informed the
Accused either orally or in writing that “prisonérem Srebrenica would be, were being, or had
been executed”, which is directly relevant to thecésed’smens reaor genocide as charged in

Count 2 of the Third Amended Indictment (“Indictnti®r In addition, the Accused submits that
Tolimir will testify about a “telegram he sent onJ8@ly 1995” in which the Accused ordered the

Motion, paras. 1, 20. The Accused has Tolimielisas a witness in Confidential Annex G of his f&e&e Further
Revised Rule 6%r Witness List” filed on 26 February 2013.

SeeMotion, paras. 8-9, 12, 16-17.
Mation, para. 4, Annex A.

Motion, paras. 5-6.

Motion, para. 7, Annex B.

Motion, para. 8.

Motion, para. 10.
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VRS to continue the operations for the takeoveSm@brenica while stipulating that UNPROFOR
personnel should be protected and that Bosnian iMuslilians and prisoners of war must be
treated in accordance with the Geneva Conventidri®49% The Accused submits that Tolimir
will testify that that there was “no plan or exggeoin that Bosnian Muslims would be forcibly
transferred or harmed in any way” which he subnsitselevant to histhens redor genocide and

his overall responsibility for the Srebrenica et Therefore, the Accused argues that there are

reasonable grounds to believe that Tolimir hasrinfition which can materially assist his cabe.

4. With respect to necessity, the Accused submits Tdiimir's prospective testimony is
necessary for his defence to rebut the claims byQffice of the Prosecutor (“Prosecution”) that
the Accused “had numerous sources from which hddcbave learned of the execution of
prisoners from Srebrenica”, including Tolimir, wicould speak to the nature and content of their
oral and written communication and contdctsn addition, the Accused believes that Toliminca
rebut part of the evidence of the Prosecution’ssexwitness Richard Butler that the “Republican
Communications Centre log for 13-17 July 1995 iaths that every day the VRS security organs
sent reports to the [Accused]” but that none oféheeports were ever locat&d.With respect to
material assistance, the Accused argues that Trdirtestimony will assist him since Tolimir
maintained throughout his own trial that he hadknowledge of the killing of prisoners from

Srebrenicad?®

5. Finally, the Accused notes that while Tolimir haseb convicted by a Trial Chamber and
sentenced to life imprisonment, he has appealedjtidgement and he may decline to answer
specific questions on the basis of his privilegaiast self-incrimination. Accordingly, the

Accused requests that the Chamber compel Tolimiartewer such questions provided he is

granted the protection against self-incriminatifforaled by Rule 90(E) of the Rulés.

6. On 12 March 2013, the Prosecution informed the Gleama e-mail that it did not wish to
respond to the Motion. However, on 22 March 2018 Prosecution filed its “Submission
Regarding Motion for Subpoena to General Zdravkbmid' (“Submission”), stating that it takes

no position on the relief requested in the Motian that there were “additional considerations not

& Motion, para. 11, referring to P2276 (VRS MaiafSOrder, 9 July 1995).
° Motion, para. 11.

19 Motion, para. 12.

™ Motion, paras. 13, 15.

12 Motion, paras. 13-14, referring to entries carediin P2989 (Record of coded telegrams of the RBuRlican
Communications Centre, 1995).

13 Motion, para. 16.
14 Motion, para. 18.
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contained in the Motion which may be relevant te ffrial Chamber's analysis®. In the
confidential appendix attached to the Submissiba,Rrosecution gives additional reasons that it

suggests the Chamber should take into consideratiem ruling on the Motior?

7. On 13 March 2013, the Chamber ordered the Accudeda adviser to contact Tolimir,
through his legal adviser, one last time to asgemdether it was clear that Tolimir did not waat t
testify!’ On 19 March 2013, the Accused’s legal advisetamiad Tolimir's legal adviseria e-
mail who stated that he would file a written respoby 27 or 28 March 2013.

8. On 8 April 2013, Tolimir filed a “Motion to the Tal Chamber to Admit a Response and
Response to KaradZs Motion for Subpoena” (“Tolimir Response”), regtieg leave to respond
to the Motion and responding to the Motion ther&iriTolimir requests that the Chamber deny the
Motion on the basis that his status as an accustnebthe Tribunal puts him in a situation where
he may be compelled to answer questions, whiclongrary to his right against self-incrimination
and the presumption of innocende He argues that he has the right not to answemaegtions
about the facts of his own case; however, the sopientioned in the Motion relate directly to his
case and are therefore “covered” by his right fose to answer such questidfisin response to
the Accused’s submission that Rule 90(E) coveradios right against self-incrimination, Tolimir
responds that the “warning under Rule 90iiEgIf represents a violation of the presumption of
innocence, and [he] would be compelled to testifyissues which directly relate to his own case
and regarding which he has an absolute right toamemilent’” With respect to the issue of
whether Tolimir informed the Accused about prisenéiom Srebrenica being killed, Tolimir
submits that he already stated in his closing aspumin his own case that he had no knowledge of
such killings and did not receive any orders froeitter Mladé or Karadz¢ with regard to the
execution of prisoners of waf®. With respect to the communications between 14 Enduly
1995, Tolimir argues that he was in Zepa during tinae and the information is obtainable through

other mean$®

15 Submission, para. 3.
16 Submission, Confidential Appendix A, paras. 1-3.
Y T, 35554-35555 (19 March 2013).

18 Tolimir Response, para. 2. On 8 April 2013, btith Accused’s legal adviser and the Prosecutitorrired the
Chamber that they did not object to Tolimir's regut respond to the Motion, T. 36793, 36827-36@2&pril
2013).

9 Tolimir Response, paras. 8-16. Tolimir filed Nistice of Appeal on 11 March 2013 which, he argggants him
the status of an accused before the Tribise,ibid para. 8.

% Tolimir Response, paras. 11-12.

2 Tolimir Response, para. 13—-15 [emphasis added].
2 Tolimir Response, paras. 17-18, fn. 6.

% Tolimir Response, para. 20.
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Il. Applicable Law

9. Rule 54 of the Rules provides that a Trial Chamimety issue a subpoena when it is
“necessary for the purpose of an investigation ha preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposellef 34 where a legitimate forensic purpose for

obtaining the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief tthete is a good chance that the
prospective witness will be able to give informatiwhich will materially assist him in
his case, in relation to clearly identified issuglgvant to the forthcoming triaf.

10.  To satisfy this requirement of legitimate forengigpose, the applicant may need to present
information about such factors as the positionsl Hl the prospective witness in relation to the
events in question, any relationship that the wgi$nenay have had with the accused, any
opportunity the witness may have had to observeetlevents, and any statement the witness has

made to the Prosecution or to others in relaticiméoevent$®

11. Even if the Trial Chamber is satisfied that the lemjgmt has met the legitimate purpose
requirement, the issuance of a subpoena may beproapate if the information sought is
obtainable through other meafis.Finally, the applicant must show that he has madsonable

attempts to obtain the voluntary co-operation efpotential witness and has been unsucce$sful.

12.  Subpoenas should not be issued lightly as theylvevibe use of coercive powers and may
lead to the imposition of a criminal sanct@n.A Trial Chamber's discretion to issue subpoenas,
therefore, is necessary to ensure that the conweulsiechanism of the subpoena is not abused
and/or used as a trial tacfit. In essence, a subpoena should be considered hadnef last

resort>®

4 prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application ®ubpoenas, 1 July 2003{sti¢ Decision”),
para. 10; Prosecutor v. Halilovi, Case No. IT-01-48-AR73, Decision on the Issuarafe Subpoena,
21 June 2004 Halilovié Decision”), para. 6Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on
Assigned Counsel Application for Interview and Tmsiny of Tony Blair and Gerhard Schréder, 9 Decen#®5
(“MiloSevi: Decision”), para. 38.

% Halilovi¢ Decision, para. &rsti¢ Decision, para. 1I¥ilo$evi: Decision, para. 40.

% Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

27 prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecutiontiddofor Issuance of a Subpoena ad
Testificandum, 11 February 2009, paraPTpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Withess SHB, 7 Febr2@0%, para. 3.

% Halilovi¢ Decision,para. 6;Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on Interloeyto
Appeal, 11 December 2002, para. 31.

2 Halilovi¢ Decision, paras. 6, 10.

3 See Prosecutor v. Maiti Case No. IT-95-11-PT, Decision on the Prosecigigkdditional Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, filedfidentially andex parteon 16 September 2005, para. 12.
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13. Rule 90(E) of the Rules states,

A witness may object to making any statement whight tend to incriminate the witness. The
Chamber may, however, compel the witness to anfiveeguestion. Testimony compelled in this
way shall not be used as evidence in a subsequeseéqution against the witness for any office
other than false testimony.

[ll. Discussion

14.  As a preliminary matter, the Chamber grants Tolsniequest for leave to respond to the
Motion and will thus consider the submissions i& Tlolimir Response.

15. The Chamber notes that the Accused’s efforts talsge Tolimir directly and through
Tolimir's legal adviser have produced no resultseothan Tolimir refusing to testify in this ca&e.
Furthermore, Tolimir maintains that he “is not gleld to testify in his own or any other case before
the Tribunal”** Accordingly, the Chamber is satisfied that thecésed has made reasonable

efforts to obtain the voluntary co-operation of ifral and has been unsuccessful.

16. In order to meet the necessity requirement forisseance of a subpoena, the applicant
must show that he has a reasonable basis for l$ et there is a good chance that the witness
will be able to give information which will mateha assist him in his case, in relation to clearly
identified issues that are relevant to his tffalThe Accused is charged with being a participara i
joint criminal enterprise (“*JCE”), the objective which was to eliminate the Bosnian Muslims in
Srebrenica by killing the men and boys of Srebr@rind forcibly removing the remainder of the
population** The Prosecution alleges that the objective of #GE amounted to or included the
commission of the crime of genocide and that theused shared the intent for this crime with
other members of the JCE. The substance of Tolimir's proposed testimonytgies to the
communication between him and the Accused duriegofherative time period, namely July 1995,
and whether the Accused had knowledge of the critma@swere committed in Srebrenica during
this time. Accordingly, Chamber finds that theammhation sought from Tolimir pertains to clearly

identified issues that are relevant to the Accusedse.

“Such measures [subpoenas], in other words, skadidplied with caution and only where there aréess intrusive
measures available which are likely to ensure ffeziewhich the measure seeks to produce”.

31 Motion, paras. 4-7, Annexes A and B.

32 Tolimir Response, para. 28.

% Krsti¢ Decision, para. 1@4alilovi¢ Decision, para. 6See also Milo$ewiDecision, para. 38.
% Third Amended Indictment (“Indictment”), para. 20.

% Indictment, paras. 20-21.
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17. As the Chamber has previously stated, the infomnasiought through the issuance of a
subpoena must be ofrfaterial assistance” rather than merely helpful or of sossstancé® In
other words, it must be of “substantial or consatég assistance” to the Accused in relation to a
clearly identified issue that is relevant to thaltf’ The Accused states that he will focus his direct
examination of Tolimir as narrowly as possible aahehtifies two documents he wishes to discuss
with Tolimir.®® The first is a telegram admitted into evidencéhis case which Tolimir sent to the
Accused, Radislav Krsti and Milan Gvero at the Drina Corps Forward ComahBost on 9 July
1995 (“9 July Telegram”), stating that in the follaup to the combat operations in Srebrenica, the
Accused ordered that all combat units in and aro8nebrenica grant the “full protection of
UNPROFOR members and the Muslim civilian populdtiorefrain from destroying civilian
targets, and to treat the civilian population andr yrisoners in accordance with the Geneva
Conventions of 194% The Accused argues that Tolimir's testimony w#tablish that there was
“no plan or expectation that Bosnian Muslims wobéforcibly transferred or harmed in any way”
and this is directly relevant to the Accusentiens redor genocidé’® The Chamber considers that
as the author of the 9 July Telegram, Tolimir Wil able to provide evidence as to its contents and
context. Therefore, the Chamber finds that thigrmation will materially assist the Accused.

18. However, as stated above, even if the legitimatgpgae requirement has been met, the
issuance of a subpoena may be inappropriate iihfoemation is obtainable through other means.
The Chamber notes that both Prosecution and Defertoesses have testified that the Accused
ordered the protection of civilians and UNPROFORspanel and to comply with the Geneva
Conventions of 1949 and that on its face, the ¥ Jdlegram which has been admitted into
evidence contains this informatidh.In addition, the Chamber has documentary evidshogving

that Tolimir conveyed the order from the Accuseditamed in the 9 July Telegram to protect
UNPROFOR personnel and the civilian populaftbnAccordingly, the Chamber finds that the

% Decision on Accused’s Motion to Subpoena Presi#i@molos Papoulias, 23 October 2012 (“Papouliasifien”),
para. 15MiloSevi Decision, para. 39 [emphasis in the original text].

3" seePapoulias Decision, para. Ijlo3evi: Decision, para. 39, citingrsti¢ Decision, para. 11.

3 Motion, para. 19.

39 p2276 (VRS Main Staff Order, 9 July 1995).

9 Motion, para. 11,

*l See e.g.Srdan Trifkovié, T. 33370 (6 February 2013), who confirmed that itiformation contained in the 9 July
Telegram was consistent with the views expressetthdyccused for the need to protect civilians nigih meeting
on 13 July 1995. Ranko Vukdayithe Chief of the Republican Communications Cefroen 1992 until 1995, also
testified the Accused emphasised the need to beecawmfathe laws of war and the Geneva Convention$92f9,
paying particular attention to those provisionspoisoners of war and the treatment of civiliansanko Vukove,
T. 15139-15140 (21 June 2011).

*2See e.9.P5229 (Notes re telephone conversation betweerr@eBornelis Nicolai and Tolimir, 9 July 1995), an
telephone conversation between Tolimir and Genlieblai of UNPROFOR on 9 July 1995, Tolimir “assdre
[Nicolai] that the UNPROFOR men would not be untteeat”; P5128 (Notes on telephone converstaiomwdsen
General Nicolai and Tolimir, 9 July 1995), in ather telephone conversation between Tolimir ancbMdicalso on

Case No. IT-95-5/18-T 7 9 May 2013
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information relating to the 9 July Telegram and thecused’'s order to protect civilians and
UNPROFOR personnel has already been obtained throtingr means.

19. The second document the Accused wishes to discuds Wolimir is an encrypted
communications log book from the Republika Srpslepublican Communications Centre dated
July 1995 (“Log Book”)** The evidence before the Chamber indicates theat.tly Book shows
the communication flow between Tolimir and the Ased, among others, and that the latter was
being informed from various channels, including iffaf’'s sector, on a daily basis about the
combat operations in Srebrenica, including betwimand 17 July 1995. Despite the Log Book
showing that these reports existed, the Chambed lesédence that the reports were never folind.
The Accused states that Tolimir's testimony wilhéiom that Tolimir never informed him about
the killing of prisoners from Srebrenica, eithealty or in writing*® As stated previously, Tolimir
was the Chief of the Sector for Intelligence anadugity Affairs and as such he received and
transmitted information between the VRS Main Staiffl the operations in Srebrenica in July 1995.
Tolimir is therefore uniquely situated to give infmation about the flow of communication
between him and the Accus&d.He can testify generally about the informationcoeenmunicated

to the Accused, either orally or in writing, angalspecifically about the contents of the reports
from 14 until 17 July 1995 that are recorded in ltlogg Book. Therefore, the Chamber finds that

the testimony of Tolimir with respect to these nepavill materially assist the Accused in his case.

20. Given the unique perspective of Tolimir's anticga@ttestimony in relation to the Log
Book, the Chamber is satisfied that the informatidolimir may provide about these

communications from 14 to 17 July 1995 is not aidhble through other means.

21. For the reasons stated above, the Chamber fintishin@ccused has met the requirements
for the issuance of a subpoena, pursuant to Rulef34e Rules, for the testimony of Tolimir.
Since the initial date referred to by the Accused &xpired, the Chamber instructs the Accused to

9 July 1995, Tolimir said he had passed on the agesto his subordinate commanders and was infothacthe
VRS had no particular problems or conflicts with PIROFOR or the civilian population in Srebrenica #mat the
UNPROFOR soldiers were being treated “correcth8181 (Report of Drina Corps, 9 July 1995), a regertt from
Tolimir to Radislav Krstt at the Drina Corps Forward Command Post on 9 7886 to “pay particular attention to
protecting members of UNPROFOR and the civilianysagon”.

43 p2989 (Record of coded telegrams of the RS RagubCommunications Centre, 1995).

4 P2989 (Record of coded telegrams of the RS RegaublCommunications Centre, 1995); Richard Buffer27612—
27613 (18 April 2012); Christian Nielson, T. 163246328 (7 July 2011).

“5 Christian Nielsen, T. 16328 (7 July 2011); Richdutler, T. 27613 (18 April 2012). The Prosecntimade
additional arguments as to the whereabouts of ttegserts. SeeResponse, Confidential Appendix A.

“6 Motion, paras. 13-15.

7 SeeP4446 (Organisational Chart of the VRS Main Stafti&ure for July 1995).
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immediately identify a suitable date for Tolimitesstimony which will be communicated to him by

the Registry.

22.  Lastly, with respect to Tolimir's argument that R@@O(E) is in and of itself a violation of
his right against self-incrimination, the Chambeds$ that this argument is without merit. While
an accused person cannot be compelled to testhisiown trial or compelled to answer questions
by virtue of his fundamental right pursuant to Alei 21(4)(g) of the Tribunal’'s Statute “not to be
compelled to testify against himself or to confgsdt”,*® the purpose of Rule 90(E) is to allow a
witness, albeit a witness who is also an accusesbpeto testify in another trial without the fear
that his testimony will be used against him in bsaguent proceeding. Thus, contrary to Tolimir’s
submission, the very existence of Rule 90(E) ptstdus right against self-incrimination by
limiting the use of potentially incriminating evidee so that this evidence, if given by Tolimir afte
having been compelled to do so by the Chamber guhe course of his testimony in this case,
may not be used against him in his own appealsepding®® Finally, the Chamber emphasises
that it maintains the discretion under Rule 90@Egdmpel a witness to answer a question or not to
do s0®° In exercising its discretion in this particulasiance, the Chamber will be cognisant of the
fact that Tolimir is currently involved in appeadsoceedings before the Appeals Chamber and will

ensure that his rights are safeguarded.

“8 Prosecutor v. Gali, Case No. IT-98-29-A, Judgement, 30 November 2pafa. 17.

9 Prosecutor v. Jadranko Pdiet al, Case No. IT-04-74-T, Decision on the AdmissintoiEvidence of Slobodan
Praljak’s Evidence in the Case of Nat&ledind Martinovt, 5 September 2007, paras. 16—$&e Prosecutor v.
Vojislav SeseljCase No. IT-03-67-T, Decision on Prosecution’stido to Admit into Evidence Transcripts of
Vojislav SeSelj’'s Testimony Given in thdiloSevié Case, 30 October 2007, pp. 3-5, wherein the Trimniber
admitted the transcripts of Vojislav Se3elj’s testny in theProsecutor v. Slobodan MiloSévcase after having
noted that Se3elj had testified voluntarily and vexpressly informed that he was not obliged to amsany
guestions that might tend to incriminate him.

* prosecutor v. Ntagerura et aCase No. ICTR-99-46-A, Judgement, 7 July 2006apa54—256see alsdestimony
of Radovan Karadziin the Prosecutor v. Mowilo KrajiSnik, Case No. IT-00-39-A, evidentiary hearing on appea
T.514-607 (5 November 2008).
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IV. Disposition

23.  Accordingly, the Chamber, pursuant to Article 2% Statute and Rule 54 of the Rules,
hereby

(A) GRANTS leave to file the Tolimir Response,;
(B) GRANTS the Motion;

(C) ORDERS the Registry of the Tribunal to take the necessaeps to ensure that the

Subpoena is served on Tolimir at the UNDU; and

(D)REQUESTS the Victims and Witnesses Section of the Tribut@l provide any

necessary assistance in the implementation oféggsion.

Done in English and French, the English text bainthoritative.

”%/

Judge O-Gon Kwon
Presiding

Dated this ninth day of May 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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