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THIS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons
Responsible for Serious Violations of International Humanitarian Law Committed n the Terntory
of the former Yugoslavia since 1991 (~ I'mbunal™) 1s scised ol the “Request to the I'mal Chamber to
Suspend the Subpoena to Allow ['olimir to Tile an Appeal Against the Decision on the Accused’s
Motion to Subpoena Zdravko Tolimir and Against the Subpoena™, filed by Zdravko Tolimir on

15 May 2013 ("Request™), and hereby issues its decision thereon

I. Background and Submissions

! On 9 May 2013. the Chamber 1ssued 1ts “Decision on Accused’s Motion to Subpoena
Zdravho Tolimir™ ("Decision™). m which it found that the requircments for the issuance of a
subpocna. pursuant to Rule 34 of the Tribunal’s Rules of Procedure and Lvidence (“Rules™.
compelling the testimony of Tolimir had been met and accordingly issued a subpoena compelling

- 1
him to testify in this case.

2. Tolimir requests that the Chamber suspend the Subpoena and grant him “leave to file an
appeal agamst the Decision™ * He argues that the decision to subpoena “a person with regard to
whom proceedings have not yet been completed™ raises serious legal 1ssues that are significant to -
the development of the Iribunal’s jurisprudence and should be considered by the Appeals
Chamber © e states that his appeal would cover 1ssues related to (1) the jurisdiction of a trial
chamber 10 1ssue a subpocna to “persons accused 1 other cases before the [ Tribunal|™. (i1) the right
of an accused person to refuse to testify 1 another case before the 1ribunal until the end of his
procceding; and (111) the “right of an accused person to refuse to be examined by another accused or

the Office of the Prosecutor about events relating to the charges against him™*

-

3 On 23 May 2013. the Chamber requested the parties to file a response. if they so wish. on
the 1ssue of whether a witness has standing to challenge a subpoena = On 23 Mayv 2013. the
Accused filed a "Memorandum on Standing of Witness to Seck Leave to Appeal Subpocna

Deciston™. stating his position that a witness has standing to seek leave to appeal a decision

Decision on Accused’s Motion 1o Subpoena Zdravko Tolimir, 9 May 2013 (“Deciston™). paras 21. 23, Subpoena Ad
Testificandum. 9 May 2013 (“Subpocna™)

Request. paras 1.6

Request. paras 2.4

Request. para 3

T T 38688-38689 (23 May 2013)
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6

subpoenamg him to testify ° However, the Accused does not take a position as to whether the

Request meets the requirements for certification to appeal.’

4 On 24 May 2013. the Office of the Prosecutor (“Prosecution™) filed the “Prosccution
Submission Regarding lolimir Request to Suspend Subpoena and to Appeal Decision on
Accused’s Mouon to Subpocna Zdravko lohmir™ stating that given the decisions of the Tral
Chamber and Appeals Chamber 1n the case of Prosecuior v Radoslav Brdanmmn (“Brdanmn case™),
the Iribunal appears to have “implicitly accepted that a person atfected by a subpoena has standing
to challenge a decision relating to the issuance of that subpoena™.® While the Prosecution takes no
position on the relief requested. 1t notes that an early resolution of the question as to whether “a
person n Tolimir's posiion can be compelled to testify in proceedings concerning another accused
before this Tribunal, may advance the efficient administration of justice™ and also notes that this

: 9
1ssue may arise again in both this casc and other ongoing cases

11. Applicable Law

5 Decisions on motions other than preliminary motions challenging jurisdiction are without
interlocutory appeal save with certification by the Tral Chamber."” Under Rule 73(B) of the Rules.
a I'mal Chamber may grant certification to appeal if the said decision “involves an issue that would
significantly affect the fair and expeditious conduct of the proceedings or the outcome of the trial,
and for which. n the opmion of the Irial Chamber. an immediate resolution by the Appeals

Chamber may materially advance the proceedings™

6 A request for certification 1s “not concerned with whether a deciston was correctly reasoned

I

or not”  Furthermore. 1t has previously been held that “even when an important point of law 1s

raised | . ]. the effect of Rule 73(B) 1s to preclude certification unless the party seeking certification

Memorandum on Standing of Witness 1o Seek l.eave to Appeal Subpoena Decision. 25 May 2013 (“Accused

Submission™) paras 1-2

Accused Subnmission. para 3

Prosccution Submission Regarding Tolimir Request 1o Suspend Subpoena and to Appeal Deaision on Accused’s

Motion to Subpoena Zdravko Tolimir, 24 May 2013 (“Prosecution Submission™). para 4

Prosecution Submission. para 6
" See Rule 72(B). 73(C) of the Rules
" Prosecutor v Midunmovid et al . Case No  1T-05-87-1. Decision on Luki¢c Motion for Reconsideration of Trial
Chamber s Decision on Motion for Adnmission of Documents from Bar Fable and Decision on Defence Request for
Fxtension of Fime for biling of Final ial Breets. 2 July 2008. para 42, Prosecutor v Midutinovic er al . Case No
11-05-87-1. Deaision on Defence Apphication for Certfication of Intetlocutory Appeal of Rule 98 Ais Decision.
14 June 2007, pata 4 Prosecutor v Popovid er al . Case No 1T-05-88-1. Decision on Nikohic and Beara Motions
for Cerufication of the Rule 92 guarer Motion. 19 May 2008. para 16. Prosecutor v Popovic et al . Case No 11-03-
88-T. Decision on Motion {or Certification of Rule 98 A Deciston. 15 April 2008. para 8. Prosecuwior v S
AMilosevié. Case No 1'1-02-34-T, Decision on Prosccution Motion for Certification of Trial Chamber Decision on
Prosccution Motion for o Dire Proceeding. 20 Tune 2003, para 4

Case No 1T-95-53/18-T 4 June 2013
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establishes that both conditions are sausfied” '~ Under Rule 73(C). requests for certification must

be filed within seven days of when the decision was filed or dehvered

I11. Discussion

7. As a preliminary matter. the Chamber notes that Rules 73(A) and (C) limits motions for
rehef and requests for certification to appeal to parties to a proceedings and that Rule 2 sets out a
restrictive interpretation of “parties” " However. the Chamber recalls that in the Brdanin case. the
[mial Chamber hearing that case granted Jonathan Randal’s application for certification to appeal
the decision subpoenaing him'” and the Appeals Chamber reversed the decision and set aside the
subpoena " Furthermore. in the specific circumstances of the Request. the Chamber considers that
Tolimir 1s an accused person before the Tribunal whose case 1s currently pending on appeal and he
has been subpoenaed to tesufy in this case '® As an accused person before the Iribunal. Tolimir
has unique rights and minimum guarantees that must be afforded to him under Article 21 of the
Statute of the I'mbunal (~Statute™) v Accordingly. the Chamber linds. by majority, Judge Morrison

dissenung. that Folimir properly filed the Request and will consider the arguments therein

8 The tirst limb of the Rule 73(B) test for certification 1s whether the Decision involves an
1ssue that would significantly afiect the fair and expeditious conduct of the proceedings or the
outcome of the tnal  T'he issue at stake here is whether the Chamber may 1ssue a subpoena
compelling a witness to testtfy when the witness 1s an accused person currently mvolved m
proceedings before Tribunal and as such. 1s entitled to preserve his right agamst self-incrimination
enshrined in Article 21(4)(g) of the Statute The Chamber has held that Tolimir’s prospective
testimony 1s relevant to the Accused’s case and will be of material assistance to im '® In addition.

the Chamber tound that the information contained in one document that the Accused wished 1o

Y Prosecutor v Halilovic. Case No 1T-01-48-P T Decision on Prosecution Request for Certification for Interlocutory
Appeal of “Decision on Prosecutor’s Motion Seeking Leave 1o Amend the indictment™. 12 January 2005, p |

" Rule 2 defines partics and the Prosecutor and the Defence. see Prosecutor v Haradingg et al . Decision on Purported
Mouon for Certification to Appeal Trial Chamber Decision Concerning Subpoenaed Witness. 14 September 2007,
para 3

Prosecutor v Brdammn and Talil. Case No 11-99-36-1. Decsion to Grant Certification to Appeal the Trial
Chamber’s “Decrsion on Motion to Set Aside Confidenual Subpocena 1o Give Evidence . 19 June 2002 Jonathan
Randal was a war correspondent tor The Washingion Posi who was subpocenacd by the Brdamin Trial Chamber to
give evidence about an interview he conducted during the confhct

S Prosecutor v Brdanm and Talil. Case No 1T-99-36-AR73 9. Decision on Interlocutory Appeal. 11 December 2002
The Appeals Chamber held there was a gencral public interest in the work of war correspondents and that compelling
them to testify would adversely affect thenr ability to carry out their work

" The Chamber recalls that Tohmir was convicted and sentenced to life imprisonment. see Prosecutor v Tolunir, Case
No IT-03-882-T. Judgement. 12 December 2012
" Article 21 g) of the Statute mcludes the right against sclf-incrimnation

" Dectsion. patas 16.17 19

Case No 11-93-3418-T 4 3 June 2013
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discuss with Tolimir was not obtainable 111-1‘oug,h other means '” The Chamber notes that pursuant
to Article 21(4)e) of the Statute. the Accused has the rnight to “obtamn the atiendance and
examination of witnesses on his behalf under the same conditions as witnesses against him™ [t 1s
also the obligation of this Chamber to ensure that trials are fair. expeditious. and conducted with
due regard for the protection of victims and witnesses *" Given the importance of lolmir’s
prospective testimony to the Accused’s case, the resolution of this 1ssue would significantly affect
the fair and expeditious conduct of this proceeding and the outcome of this tnal  Thus. the

Chamber tinds that the first limb of this test has been met.

9. With respect to the second limb of the test for certification. the Chamber must assess
whether a resolution by the Appeals Chamber of the issue of whether the Chamber may 1ssue a
subpocna compelling a witness to testity when the witness 1s an accused person currently involved
i proceedmgs before the Iribunal. would materially advance the proceedings  As the Chamber
has lound previously. the prospective evidence of Tolinir 1s relevant to the Accused’s case and will
be of material assistance 1o lum *' Furthermore, given that Tolimir's continued unwillingness to
comply with the Subpoena may result in contempt procecding bemng initiated against him, the
Chamber finds that an immediate resolution of this 1ssue by the Appeals Chamber now. rather than
at the end of ume-consuming contempt proceedings. would materially advance the proceedings n

this case Therefore. the second limb of the test for certification has been met

10 The Chamber finds that both of the requirements have been met for the test for certification

pursuant to Rule 73(B)

" Decision. pata 20

“ Article 20(1) of the Statute. see also Prosecutor v Haradinay et al , Case No [T-04-84-A. Judgement. 19 July 2010,
para 35

! Decision, para 16

Case No 1T1T-95-3718-1 4 June 2013
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IV. Disposition

11 Accordingly. the Chamber. by majority. Judge Morrison dissenting. pursuant to Rules 54

and 73 of the Rules. hereby.
(a) GRANTS the Application, and

(b) STAYS the exccution of the Decision and the Subpocena pending resolution of the 1ssue

n the Request by the Appeals Chamber

Judge Mormson appends a dissenting opinion to this deciston.

Done in English and IFrench. the English text being authoritative.

A /‘
Judge O-Gon Kwon
Presiding

Dated this fourth day of June 2013
At I'he Hague
The Netherlands

[Scal of the Tribunal]

Case No 1T-93-5/18-1 6 ’ 4 June 2013
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DISSENTING OPINION OF JUDGE HOWARD MORRISON

| My divergence from the Majonty's finding that Tolimr properly filed the Request stems
from my understanding of the exact Rules that the Majority rely upon 1n granting the Request  As
the Majority acknowledges. Rule 2 allows no room for interpretation of the term “parties™ * The
“parties” are restricted to those who participate i on-going criminal proceedings before the
Tribunal, namely. the Prosecutor and the Defence. or the Accused in this case  The certification
procedure envisaged in Rule 73 (A) and (C) is hmited in its application, as rightly pointed out by
the Trial Chamber in the Haradinay et al. case, to “either party™ to the proceedings. In thus hght.
even taking mto account the specific circumstances of the Request. I would not grant Tolimir’s
request for certification to appeal the Decision as. i my judgement. he has no standing in this

mstance

Done n English and French. the English text being authoritative.

Mbward I\-"Ib fson

Juded

o

Dated this fourth day of June 2013
At The Hague
The Netherlands

[Seal of the Tribunal]

o
© See supra para 7
= See suprapata 7.1n 13

Case No 11-93-5718-T 7 4 June 2013



