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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Bersons
Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) $eised of the “Prosecution’s Response to
Disclosure of Report of Expert Withess Radovan Rad¢ and Request to Exclude Portions of

This Report”, filed on 8 April 2013 (“Request”), dihereby issues its decision thereon.

I. Background and Submissions

1. On 26 April 2012, the Accused was instructed by @tember to file the list of expert
witnesses he intended to call during his case arsgitve upon the Chamber and the Office of the
Prosecutor (“Prosecution”) copies of tt@riculum vitae and reports of these expert witnesses by
no later than 27 August 2012. On 17 August 2012, he requested that the deadtinehe
submission of the expert report of witness RadoRadinovt (“Witness”) be extended until
27 September 2012.0n 23 August 2012, the Chamber granted this tomred ordered that the
Witness'’s expert report be filed no later than 2pt8mber 2012.

2. On 27 September 2012, the Accused filed a notititfte”) disclosing thecurriculum
vitae of the Witness and the BCS version of his expeayore entitled “The Control Authority of
Dr. Radovan KaradZiin the Strategic Command System of the VRS” (“R&pd In the Notice,
the Accused maintains that the Witness is a mylixpert and has been accepted as such in the
Prosecutor v. Krsti¢, Prosecutor v. Gali¢, andProsecutor v. Milutinovi¢ et al. cases. The Accused
also states that he directed the Witness to stoelydports of military experts called to testify by
the Prosecution, namely Richard Butler and Reyna@hedunens, about portions of their expert
witness reports which he considered to be incofrefe reports of Butler and Theunens (together,
“Butler and Theunens Reports”)—entitled “Radovan R®DZIC and the ‘SRBiH' TO-VRS
(1992-1995)” “VRS Corps Command Responsibility Repdtt"Srebrenica Military Narrative
(Revised) Operation ‘Krivaja 95® “VRS Brigade Command Responsibility Repditand “VRS

Scheduling Order on Close of the Prosecution CRse 98bis Submissions, and Start of the Defence Case,
26 April 2012, para. 24.

Motion for Extension of Time: Expert Report foe@eral Radovan Radingyil7 August 2012, paras. 1, 8.
Decision on Accused’s Motions for Extension ofi€ifor Filing of Expert Reports, 23 August 2012gn®.
Disclosure of Report of Expert Witness: Generatl®/an Radino¥i 27 September 2012.

Notice, para. 2, referring tBrosecutor v. Krgti¢, Case No. 1T-98-33Prosecutor v. Gali¢, Case No. 1T-98-29,
Prosecutor v. Milutinovi¢ et al., Case No. IT-05-87.

Notice, para. 3.
P3033 (Reynaud Theunens’s expert report entiRadiovan KaradZiand the SRBiH TO-VRS (1992-1995)").
P4913 (Richard Butler's expert report entitledR'S¥ Corps Command Responsibility Report”, 5 Aprid@p

P4914 (Richard Butler's expert report entitledéet®enica Military Narrative (Revised): Operatidfrivaja 95™,
1 November 2002).
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Main Staff Command Responsibility Repdft—focus on a wide variety of military-related

matters, including the structure and activitiestloé Socialist Federal Republic of Yugoslavia
armed forces? the development and implementation of the Strat@gals of the Serbian People
in Bosnia and Herzegovina (“Strategic Goalf$")the authority of the Accused as Supreme
Commander of the Army of Republika Srpska (“VR&"{he structure and responsibilities of
brigades within the VRE, and a narrative of events transpiring during Openarivaja 95°

3. On 16 October 2012, in the “Prosecution Respons®istlosure of Report of Expert
Witness: General Radovan Radingv(“Response”), the Prosecution reserves its righimake
submissions pursuant to Rule &% (B) of the Tribunal’'s Rules of Procedure and Evicen
(“Rules”) within 30 days from the disclosure of tEmglish translation of the Repdft. The
Prosecution also states that it does not challémgejualifications of the Witnes8. The Accused
disclosed the English version of the Report on Td£013yvia e-mail *°

4, In the Request, the Prosecution seeks the exclugiportions of the Report because they
consist of analysis beyond the confines of the Bé&'s expertise, are outside of the scope of the
Report, and/or are irrelevant to the charges inTthied Amended Indictment (“Indictment™.
More specifically, the Prosecution first requestslesion of portions of the Report which are
“unrelated to military expertise” and in which thgitness “comments or opines on historical,
political and legal matters® Second, the Prosecution notes that portions @fRBport, while
acknowledging that the topics of (i) proportionalénd legitimacy of shelling in and around
Sarajevo and (ii) crimes following the Krivaja @peration are beyond the scope of the Report,

19'p4915 (Richard Butler's expert report entitledRS Brigade Command Responsibility Report”, 31 Oetd002).
11'pP4917 (Richard Butler's expert report entitledRS Main Staff Command Responsibility Report”, 9€J@006).

12p3033 (Reynaud Theunens’s expert report entifRatovan Karad#i and the SRBiH TO-VRS (1992-1995)"),
pp. 45-121.

13 p3033 (Reynaud Theunens’s expert report entifRatovan Karad#i and the SRBiH TO-VRS (1992-1995)"),
pp. 283-286.

4 P3033 (Reynaud Theunens’s expert report entifRatovan Karad# and the SRBiH TO-VRS (1992-1995)"),
pp. 500-582.

15 See generally P4915 (Richard Butler's expert report entitled “§’MBrigade Command Responsibility Report”,
31 October 2002).

16 See generally P4914 (Richard Butler's expert report entitled ‘Beanica Military Narrative (Revised): Operation
‘Krivaja 95, 1 November 2002).

" Response, para. 2.
18 Response, para. 3.
% Request, para. 1, footnote 1.

% Request, para. 3, referring to Report, paras13118-19, part of para. 24, 25, 32—-33, part 0&p34, part of para.
36, 39-46, 91-93, 140-142, 144, 146-152, 154, IBB-art of para. 163, 164-173, 175, 177-183, 204Rart
of para. 267, 268, 277-286, 290, 300-303, parbeod.p315, part of para. 317, part of para. 340,-338, 386—398,
417-418, part of para. 419, part of para. 420, pigpara. 427, 428—429.

2 Request, para. 5.

Case No. IT-95-5/18-T 3 15 July 2013
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then nevertheless include analysis of the sameulghtherefore be excludéd. Third, the
Prosecution argues that parts of the Report rétategions not in the Indictment and thus should
be excluded from the Repdft. Fourth, the Prosecution notes that the Witneskemadegal
conclusions and “often bases his analysis on uosduand unsubstantiated factual allegatighs”.
The Prosecution thus argues that only the parthefReport based on the Witness’s specialised
knowledge, skills, or training should be treatedeapert evidence, and that the Chamber should
attribute appropriate weight to the Report givea filequency and nature of conclusions unrelated
to the Witness'’s expertise and unsupported by tdeace® Finally, the Prosecution does not

dispute that the Witness is a military exg8rt.
5. The Accused did not reply to the Request.

Il. Applicable Law

6. Rule 94bis, which is a general rule concerning expert witeesprovides as follows:

(A) The full statement and/or report of any expeithess to be called by a party shall
be disclosed within the time-limit prescribed b thrial Chamber or by the pre-
trial Judge.

(B) Within thirty days of disclosure of the statavheand/or report of the expert
witness, or such other time prescribed by the Tlamber or pre-trial Judge, the
opposing party shall file a notice indicating wheath

(i) it accepts the expert withess statement anefoort; or
(i) it wishes to cross-examine the expert withess]

(iii) it challenges the qualifications of the wistseas an expert or the relevance
of all or parts of the statement and/or report #@ngh, which parts.

(C) If the opposing party accepts the statemedtarreport of the expert witness, the
statement and/or report may be admitted into evideny the Trial Chamber
without calling the witness to testify in person.

7. The general standards of admissibility which are fegh in Rule 89 apply to expert

reports?’ Rule 89(C) provides that a Chamber may admitrafgvant evidence which it deems to

%2 Request, paras. 6-7.

% Request, paras. 5(g)-5(h).
%4 Request, para. 8.

% Request, para. 8.

% Request, para. 4.

2" Decision on Prosecution’s Motion for AdmissionEfidence of Eight Experts Pursuant to Rulesi@2and 94bis,
9 November 2009 (“Decision of 9 November 2009")rgodl4; Prosecutor v. Popovié et al., Case No. IT-05-88-
AR73.2, Decision on Joint Defence Interlocutory App Concerning the Status of Richard Butler as &peHE
Witness, 30 January 2008P@povi¢ Appeal Decision”), para. 22rosecutor v. Tolimir, Case No. IT-05-88/2-T,
Decision on Admission of Expert Report of Ratko B&with Separate Opinion of Judge Mindua and Dissenti
Opinion of Judge Nyambe, 22 March 201Zdlimir Decision”), para. 12.
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have probative value. A minimum degree of transpey in the sources and methods used in an
expert report is required at the stage of admissne evidence in order for the Chamber to
determine the report’s probative vafife. Furthermore, pursuant to Rule 89(D), such probkati
value must not be substantially outweighed by #edrto ensure a fair trial.

[ll. Discussion

8. As a preliminary matter, the Prosecution does hatlenge the Witness’s qualifications as
an expert under Rule 3s.3® On the basis of the information contained in@®i4>* the Chamber
is satisfied that the Witness is qualified as atary expert within the meaning of Rule B& and

thus can be called to testify as such.

9. Furthermore, the Chamber recalls the Accused’s @diom that he requested the Witness
to address portions of the Butler and Theunens Repwhich he believes to be incorredt’.
Accordingly, the scope of the Report is relatedrnd governed by the scope and the content of the
Butler and Theunens Reports. As stated afidtee Butler and Theunens Reports, as well as the
evidence adduced during their testimony, deal waslues such as: (i) the events occurring during
and after the Krivaja 95 operation, including dssions of both military and civilian activity;

(i) the development and implementation of the ®ga& Goals as a basis for VRS military
activity;*® and (iii) descriptions of Army of Bosnia and Hegpeina (“ABiH"), NATO, and United
Nations Protection Force activitiés. The Chamber thus considers that the Report igrgén
relevant to the Indictment. The Chamber also d®rsithat the Butler and Theunens Reports lack
determinations of the legality or illegality of thectivities of the VRS. In fact, on multiple

occasions on cross-examination both witnessesmaetto engage in legal analy3fs.

8 Prosecutor v. Gotovina et al., Case No. IT-06-90-T, Decision on Admission of EstpReport of Geoffrey Corn, 22
September 2009, para. 5.

% Decision of 9 November 2009, para. 14.

% Response, para. 3; Request, para. 4.

%! See 65 ter 1D21046.

%2 Notice, para. 3.

33 See supra para. 2.

34 See generally P4914 (Richard Butler's expert report entitled éfrenica Military Narrative (Revised): Operation
‘Krivaja 95, 1 November 2002).

% See, eg., P3033 (Reynaud Theunens'’s expert report entifRatlovan Karad#i and the SRBiH TO-VRS (1992-
1995)"), pp. 283-286, 347-467; Reynaud Theunend,7022 (20 July 2011); T. 17067, T.17132-17133 Jaly
2011).

% See eg., P4914 (Richard Butler's expert report entitledei®enica Military Narrative (Revised): Operatidtrivaja
95™, 1 November 2002), pp. 35-38.

3" See, e.g., Reynaud Theunens, T. 16980 (20 July 2011); T24717136 (21 July 2011); Richard Butler, T. 27687,
27712-27713 (19 April 2012); T. 27789-27790 (20iAp012).

Case No. IT-95-5/18-T 5 15 July 2013
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A. Subject-matter outside of the expertise of th&Vitness and/or outside the proper scope

of the Report

10.  With respect to the Prosecution’s request thaagedections of the Report be redacted, the
Chamber recalls that an expert witness is intendgmovide specialised knowledge that can assist
the Chamber to understand or determine an isswdisppute®® Regarding paragraph 5 of the
Request, where the Prosecution alleges that cgutations of the Report should be excluded on
the basis that the Witness analyses and draws uiaok on matters unrelated to his military
expertise, including historical, political, and &gnatters’’ the Chamber agrees that some of those
should be excluded because they are outside girtper scope of the Report and/or are outside of
the Witness’s expertise. The Chamber has therefeceded to exclude the following portions of

the Report on that basis:

a. Paragraphs 18-19, 175, and 277, which relatthaodemographics and

history of Sarajevo or other municipalities;

b. Paragraphs 39-46, which relate to the Witnegig&'s about trials at the

Tribunal and perceptions of Serbian responsibititthe conflict;

C. Paragraph 159, starting from “In a geo-politisahse,” until “East, West,

and the Islamic world”, which relate to historiteckground; and

d. Paragraph 268, which refers to the politicaboes behind the Bosnian Serb

campaign in Sarajevo.

Additionally, while in paragraph 5 of the Requds Prosecution also moves for the exclusion of
portions of the Report which relate to the Strat€goals, the Chamber recalls that a core argument
in Theunens’s evidence was that the Strategic Geails the “basis for the Bosnian Serb military
operations during the 1992 to 1995 period” and thatVRS Operational Directives converted the

political Strategic Goals into instructions for coat operation§® Accordingly, the Accused is

3 Decision on Prosecution Motion to Exclude the Ekeport of Kosta avoski, 5 April 2013 (€avoski Decision”),
para. 17;Popovi¢ Appeal Decision, para 2Tolimir Decision, para. 35Prosecutor v. Gali¢, Case No. 1T-98-29-T,
Decision Concerning the Expert Witnesses Ewa Talb@auRichard Philipps, 3 July 20023dli¢ Decision”), p. 2;
Prosecutor v. Srugar, Case No. IT-01-42-PT, Decision on the Defence Mwido Oppose Admission of
Prosecution Expert Reports Pursuant to Rulbi§4l April 2004, p. 4.

% Report, paras. 11, 13, 18-19, part of para. 8432—33, part of para. 34, part of para. 36, 3994693, 140-142,
144, 146-152, 154, 159-162, 175, 177-178, 180-2@B;204, part of para. 267, 268, 277-286, 290, 308—part
of para. 315, part of para. 317, part of para. 383-370, 386-398, 417-418, part of para. 419, gfgpara. 420,
part of para. 427, 428-429. The Chamber notegp#ragraph 179 is missing in the Report.

“0'p3033 (Reynaud Theunens's expert report entifRatovan Karad#i and the SRBiH TO-VRS (1992-1995)"),
pp. 283-286, 347-467; Reynaud Theunens, T. 17022y 2011); T.17067, T.17132-17133 (21 July 2011)

Case No. IT-95-5/18-T 6 15 July 2013
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entitled to an opportunity to respond to this comgrat of the Prosecution’s case. Furthermore, the
Chamber considers that the Witness is a militagyeexof comparable expertise to that of Butler
and Theunen$: For that reason, most of the portions of the Regealing with the Strategic

Goals are neither outside of the scope of the Reyoroutside of the Witness'’s expertiée.

11. The Chamber considers, however, that paragraphslbd6and 154 of the Report—which
relate to the purely historical and political reasdehind the adoption of the Strategic Goals,
including the political activity of Bosnian Muslimand Bosnian Croats—are outside of the

Witness'’s expertise and thus should be excluded the Report.

12.  With regard to portions of the Report relating tee tproportionality and legitimacy of
shelling in and around Sarajevo, the Chamber cersithat the following portions of the Report
should be excluded because they relate to legappassed to military, matters and are thus outside

of the Witness’s expertise:

a. Paragraph 302, which relates to legal analysith® military operations

within Sarajevo; and

b. Paragraph 315, starting from *“If we know thatcading to the
establishment” until the end of the paragraph, Wwhimakes legal

determinations about sniper fire.

13. With regard to the remaining Sarajevo-related podi of the Report for which the
Prosecution moves for exclusihthe Chamber notes that Sarajevo is not addressanyi detail

in the Butler and Theunens Reports. The Chambérduconsiders that the issue of shelling and
sniping of Sarajevo is not explicitly contemplaiadhe Notice, wherein the scope of the Report is
described as encompassing topics raised in theeBathd Theunens Reports. However, the
Chamber notes that such portions of the Reportbi@hadly within the Witness’s expertise as a
military expert. Furthermore, they relate to theoduler purpose of the Report, namely,
demonstrating the legitimacy of VRS military stigj¢e Accordingly, the Chamber is of the view

that these paragraphs should not be excluded.

“1 Compare 65 ter 1D21046with P3031 (Reynaud Theunens’ 206&riculum vitae) and P4912 (Richard Butler's
curriculumvitae).

2 Report, paras. 11, 144, 152, and 177-178, 180-T88 Chamber also considers that paras. 13, 91-488-142, the
remainder of para. 159 not excluded in para. 18foyve, and 201-204, which do not relate expli¢dlyhe Strategic
Goals, are neither outside of the scope of the Reywo outside of the Witness’s expertise.

3 Report, para. 24, starting from “Under such ainstances,” until “Proposal of Selected TargetsDestruction™;
25; 267, starting from “After the establishmentdaimarcation lines” until the end of the paragra®r—286; 290;
300-301; 303.

Case No. IT-95-5/18-T 7 15 July 2013
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14.  With regard to portions of the Report relating wemts following Krivaja 95 the Chamber
recalls the Prosecution’s argument that portionthefReport should be excluded because they do
not relate to military matters and/or more closedgemble the evidence of an eye witness, thus
being outside of the Witness’s expertise. Howeteitler's report, entitled “Srebrenica Military
Narrative (Revised): Operation ‘Krivaja 95, coiria a great deal of evidence relating not only to
VRS activities, but also to the timeline of events the ground, including the movement of the
civilian populatior®® As stated earlief’ the Accused must have an opportunity to resporttiso
part of the Prosecution’s case particularly when gbope of the Report is such that it is meant to
address the Butler and Theunens Reports and wkeWitmess’s expertise is comparable to that of
Theunens and Butler. Finally, in light of the prding factors, the Chamber does not consider the
Witness'’s passing reference in the Report that ranedysis is necessary to assess “the entirety of
elements of crimes that may have been committediet@a sufficient basis for exclusion of those
portions?’ The Chamber thus considers that the portione@fReport relating to events following

Krivaja 95are neither outside of the scope of the Reporbntside of the Witness’s expertise.
B. Issues not relevant to the Indictment

15. The Chamber recalls that commentary on subject emsatbutside the temporal or
geographical jurisdiction of the Indictment does redate to the charges contained therein and thus
are irrelevanf® As such the Chamber considers that the follovsiagagraphs should be excluded

from the Report:

a. Paragraphs 165-173, which relate to Bosanskaa<ra municipality that
has been removed from the Indictment pursuant tee R@ bis of the

Rules?®

*4 Report, paras. 32—33; 34, starting from “Thera @irect link” until “and every battle and captwgprisoners”, as
well as from “The so-called ‘opportunistic killinguntil the end of the paragraph; 36, startingnfrdThis author
subscribes to the view that” until “but also of $eowho could have but failed to prevent it”, aslaslfrom “Apart
from blind revenge,” until the end of the paragraph?, starting from “It is thus pointless to disstiuntil the end of
the paragraph; 340, starting from “Nor was it abléoresee” until “and the capture of large numhErthese men”;
419, point (3) beginning “the evacuation of the plagon from Potéari” and point (8) beginning “with the
exception of the incident in Kravica”; 354-357; 3880; 386—398; 417-418; 420, starting from “In tfespect”
until “foreign military intervention”, as well agdm “This study did not ascertain” until the endtbé paragraph;
427, starting from “(2) Dr. KARADZL did not know that” until the end of the paragragpp8—429.

% See eg., P4914 (Richard Butler's expert report entitledeisrenica Military Narrative (Revised): Operatidtrivaja
95™, 1 November 2002), pp. 40-46.

“6 See supra para. 10.
" Report, para. 26See also Report, para. 20.
8 Cavoski Decision, para. 17.

9 The Chamber also considers that para. 163, rajattith “The first CUTILHEIRO map” until the end dahe
paragraph, and para. 164 relate generally to thetegic Goals and are thus neither outside of tupes of the
Report nor outside of the Witness’s expertise.

Case No. IT-95-5/18-T 8 15 July 2013



77655

C. Lack of sources

16. Finally, the Chamber recalls that to satisfy th@imum standard of reliability, an expert
witness is expected to provide sufficient inforroatias to the sources used in support of the
conclusions in his report. These sources mustléarlg indicated and accessible to allow the
opposing party to challenge the basis upon whiehekpert reached those conclusidhsThe
Chamber notes that the Witness provides limitedregfces for many of the views and opinions in
the Report’ However, such limited references will go to theight the Chamber will ultimately
ascribe to this material according to the naturthefWitness’s expertise and in light of the tayali

of the evidence.

%0 Cavoski Decision, para. 22; Decision on Evidenc&obert Donia, 19 February 2010, para.%e also Prosecutor
v. Gali¢, Case No. IT-98-29-T, Decision on the Prosecutiortidofor Reconsideration of the Admission of the
Expert Report of Prof. Radinavi21 February 2003, para.®ali¢ Decision, p. 2.

°l See, e.g., Report, paras. 67—72, 185-194, 215-226, 255-3%#-403.

Case No. IT-95-5/18-T 9 15 July 2013
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IV. Disposition

17.  Accordingly, the Chamber, pursuant to Rules 54 a8@, 94bis of the Rules, hereby:
a) GRANTS the Request in part;
b) ORDERS the following redactions, as outlined in paragsaff to 15 above:
)] Paragraphs 18-19, 39-46, 146-151, 154, 165-1732685277, 302;

i) Paragraph 159, starting from “In a geo-politicahs®” until “East, West,

and the Islamic world”;

i) Paragraph 315, starting from *“If we know that adoog to the

establishment” until the end of the paragraph; and

c) DENIES the Request in all other respects.

Done in English and French, the English text baiathoritative.

o

Judge O-Gon Kwon
Presiding

Dated this fifteenth day of July 2013
At The Hague
The Netherlands

[Seal of the Tribunal]
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