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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internatiotdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Motion
to Admit Statements Pursuant to Rulel®2 (Sarajevo Component)”, filed on 1 October 2013
(“Motion”), and hereby issues its decision thereon.

I. Background and Submissions

1. On 26 April 2012, the Chamber issued its “Schedurder on Close of the Prosecution
Case, Rule 98is Submissions, and Start of the Defence Case” (“@diveg Order”) in which it
ordered the Accused to file motions for admissibrwdence of his witnesses pursuant to Rule
92 his of the Tribunal's Rules of Procedure and Eviderigaules”), if any, by no later than
27 August 2012 (“Deadline™.

2. In the Motion, the Accused now moves, pursuant sbe2bis, for the admission of
four unsigned statements (“Statements”) of witneds®@/194, KW299, KW402, and KW543
(“Witnesses”), who are relevant to the Sarajevo gonent of the case and for whom protective
measures were denied by the Chamber, which—acaptdithe Accused—Ied to their refusal
to testify? The Accused explains that he has waited for thfercte case on the Sarajevo
component to be near completion “so as to be abkvaluate whether the information sought
from the witnessgc] was obtainable by other means such as to juatifyotion for subpoend.”
Since the Witnesses’ testimony is cumulative td tiaa number of others who also testified on
the issue of alleged indiscriminate shelling by themy of Republika Srpska (“VRS”) in
Sarajevo, the Accused decided that Rule B2 was a more appropriate vehicle for its

admissiort

3. The Accused claims that he has good cause for awmiplying with the Deadline,
namely, that he “preferred to present his caseutitrdive testimony” and did not know at the

time that the Chamber would decline to grant pititeaneasures to the Witnesses.

4. The Accused also argues that the criteria for asiiomsunder Rule 9Bis has been met,
as the Statements (i) concern the relevant andapuebissue of whether the shelling and

Scheduling Order, para. 25.

Motion, paras. 1, 24. The Chamber notes, howelat the Accused’s motion for protective measumeglation

to KW402 was granted in part and KW402 was giveagmdistortion for the purpose of his testimorfyee
Decision on Accused’'s Motion for Protective Measuffer Witness KW402, 8 January 2013 (“KW402
Decision”).

Motion, para. 2.

Motion, para. 3.

Moation, para. 4.
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sniping by the VRS in Sarajevo was indiscrimina{#) do not touch on his acts and cond(ct;
and (iii) are cumulative of the evidence given byumber of other witnesses called by fim.

5. On 16 October 2013, the Office of the ProsecutBrgsecution”) filed the “Prosecution
Response to Motion to Admit Statements PursuanRute 92 bis (Sarajevo Component)”
(“Response”) in which it opposes the MotibnThe Prosecution argues that the Accused has
shown no good cause for failing to meet the Deadéis he has not exhausted the procedural
mechanisms at his disposal for obtaining the Wdas'stestimony, such as subpoenas for
example'® The Prosecution further claims that the requiresef Rule 92bis have not been
satisfied because (i) the Statements cover liveiapibrtant issues in dispute in this case, (ii)
the Accused has made no effort to show that theyirafact cumulative to the evidence of a
number of other defence witnesses, and (iii) thetedtents are unreliable as they contain
blanket statements with no corresponding foundafion the Witnesses’ knowledge, are
internally inconsistent, and contain unsubstardia#legations about international forces and
Bosnian Muslim leaderS. The Prosecution therefore argues that the Mattwuld be denied

or, alternatively, the Witnesses should be caltectfoss-examinatiotf.

Il. Discussion

6. The Chamber recalls its 15 October 2009 “Decisinrtree Prosecution’s Third Motion
for Admission of Statements and Transcripts of Emitk in Lieu ofViva Voce Testimony
Pursuant to Rule 98is (Witnesses for Sarajevo Municipality)” (“Decisiam Third Rule 92is
Motion”), in which it outlined the law applicable fadmission of evidence pursuant to Rule 92
bis.®* Accordingly, it will not discuss the applicabken again here, but will refer to the relevant
paragraphs of the Decision on Third Rulel®2Motion when necessary.

7. As stated above, the Motion is clearly in contrdawen of the Deadline and the
Accused’s argument seems to be that it was the Géasnown decision to deny protective
measures to the Witnesses that caused his inatalibhave them come to The Hague and give
evidence pursuant to Rule &&.** He also claims that he waited until now to fite tMotion,

Motion, paras. 11, 13, 15-16, 18-19, 21-22.
Motion, paras. 13, 16, 19, 22.

Motion, paras. 12, 16, 19, 22.

Response, para. 1.

19 Response, paras. 1-4.

" Response, paras. 1, 5-9.

12 Response, para. 1.

13 Decision on Third Rule 98is Motion, paras. 4-11.
14 See supra, para. 3.
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even though the decisions in questions were ishetdeen November 2012 and January
2013!° because he wanted the defence case on the Sacajeymnent to be near completitn.

8. The Chamber is not convinced, however, that thesevalid reasons for the Accused’s
contravention of the Deadline, as the situationsh@w in stems by and large from his failures
and the failures of his defence team to focus amghgye the defence case efficiently. The
Chamber recalls that in all but one of the decisiaeiating to the Witnesses it was not satisfied
— on the basis of the informatigorovided by the Accused — that there was an objectively
grounded risk to the security or welfare of the M#gses should they testify with no protective
measures in placg. Accordingly, being well acquainted with the Trifal's jurisprudence on
protective measures, it was the Accused’s own raito present such information that caused

the Witnesses’ refusal to come and give evidencaifo.

9. Furthermore, given that it was clear that the Wises’ concerns would not justify the
granting of the requested protective measuresi\teased’s team of experienced legal advisers
should have anticipated the Chamber’s decisionsshodld have made contingency plans, such
as trying to ameliorate some of the Witnesses’ eomeby using Rule 98is.*® All this should
have been done well in advance of the Deadlinste&d, it transpired during the defence phase
of the case that the Accused and his team dedit mist of their withesses at the very last
minute and, by the time the defence case startet6odctober 2012, had not even made first
contact with a number of witnesses on their verpamsive witness list In addition, the

Accused’s decision to avoid using Rulel®2as much as possible, while of course open to him,

> gee KWA402 Decision; Decision on Accused’s Motion for oRctive Measures for Witness KW194,
12 November 2012 (“*KW194 Decision”); Decision oncAised’s Motions for Protective Measures for Witesss
KW289, KW299, KW378, and KW543, 1 November 2012\WR99 and KW543 Decision”).

16 See supra, para. 2.

1" KW194 Decision, para. 5; KW289 and KW543 Decisipara. 13. With respect to KW402, the Chamber
granted the protective measure of image distotiisrwas not satisfied that, in light of the infotioa before it,
the circumstances warranted granting the additigraltective measures, such as pseudonym and voice
distortion. See KW402 Decision, paras. 7-8.

18 The Chamber notes the Accused’s submission atioel to KW299, namely that he “did not have theaido
seek to tender [KW299's] statement pursuant to FZeis as one solution to [KW299's] unwillingness to
testify”. The Chamber does not view this admissasra valid excuse for the Accused’s failure toster the
use of Rule 9bis within the time allocated to him by the Chamb8ee Motion, footnote 44.

19 See Hearing, T. 30894-30897 (4 December 2012). In teispect, the situation here is different to the
circumstances surrounding the Chamber’s decisiotheradmission of evidence of Milan Tugafiursuant to
Rule 92bhis. In that case Tupdjiwas contacted by the Prosecution well in advarfiteeoAccused’s trial starting
but, having earlier testified in another case atThibunal, categorically refused to testify agaiollowing the
start of the trial he was approached by the Prdgecagain and refused to give evidence again, ldmgng the
Prosecution with the option of either abandoning éaidence entirely or filing a motion for a subpae See
Prosecution Motion to Subpoena Milan Tupaiiith Confidential Appendices A, B and C, 9 SeptemB011,
Confidential Appendix A.See also Decision on Prosecution’s Motion to Subpoena Milaipaji¢, 23 September
2011; Decision on Prosecution Motion for Admissioh Milan Tupaji’s Evidence in Lieu ofViva Voce
Testimony Pursuant to Rule @i, 24 May 2012.
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is what contributed further to the situation hen@sv in, as he failed to consider this option of
ameliorating some of his witnesses’ concerns befeeexpiry of the Deadlin@.

10.  For all the reasons noted above, the Chamber icomtinced that the Accused has

exercised due diligence with respect to the Witees®o as to ensure his compliance with the
Deadline. Accordingly, the Chamber will deny thetMn on the basis that the Accused has
failed to comply with the Deadline and failed tashgood cause as to why the Motion should

be considered nevertheless.

11. Even if the Chamber proceeded to consider the Mpitowould have denied it on the
basis that the requirements of Rules 89 anti®Rave not been met. While the Chamber has in
the past provisionally admitted 9#s statements which did not contain the formal attesta
certificate required by Rule 9ds(B),?* it is unable to do so with the Statements herethé
past, the Chamber had no reason to doubt thatithesses in question would be willing to co-
operate with the party tendering the evidence, &l a&s with the Tribunal's Registry
representative who would conduct the certificataond attestation procedure. In this case,
however, where it is clear that the Witnesdesot in fact wish to testify while their identities
are public and yet the Accused is offering theat&nents for public admission, the Chamber
has no such assurance. In that respect, the Chanotas that the Statements were created prior
to its decisions regarding the Witnesses’ protectiveasures, not after’t. As they remain
unsigned, there is nothing in the Motion to indéctttat the Witnesses have now agreed to the
Accused tendering their Statements pursuant to Sibés. There is therefore no guarantee that
they would sign the Statements before or duringatestation procedure. In addition, in the
circumstances surrounding the Witnesses, the absehany signature on the Statements

seriously undermines their probative value.

12. The Chamber thus considers that, in addition tcsimgsthe Deadline, the Accused has
failed to satisfy the requirements of Rules 89 @Rdis in relation to the Statements.

20 The Accused in fact admits this failure in fodmd4 of the Motion.
%L See e.g. Decision on Third Rule 98is Motion, para. 9.

2 The Statements were referred to by the Accusetsirmotions for protective measures for the Wisess See
Motion for Protective Measures for Witness KW199, Qctober 2012, para. 4; Motion for Protective Megas
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[1l. Disposition

13.  Accordingly, the Trial Chamber, pursuant to Rulegs B9, and 92vis of the Rules,
herebyDENIES the Motion.

Done in English and French, the English text baathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this sixth day of November 2013
At The Hague
The Netherlands

[Seal of the Tribunal]

for Witness KW402, 11 December 2012, para. 4; Motior Protective Measures for Witness KW299, 12
October 2012, para. 4; Motion for Protective Measuor Withess KW543, 12 October 2012, para. 4.
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