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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internatiotdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s “Motion
to Admit Statements Pursuant to Rule 92 (Srebrenica Component)”, filed on 29 October

2013 (“Motion”), and hereby issues its decisionr¢on.

I. Background and Submissions

1. On 26 April 2012, the Chamber issued its “Schedurder on Close of the Prosecution
Case, Rule 98is Submissions, and Start of the Defence Case” (“@diveg Order”) in which it
ordered the Accused to file motions for admissidrewidence of his witnesses pursuant to
Rule 92bis of the Tribunal’'s Rules of Procedure and EvideriBeiles”), if any, by no later than
27 August 2012 (“Deadline™.

2. On 21 August 2013, the Accused filed a “Motion tary List of Witnesses: Srebrenica
Component” (“Motion to Vary List of Witnesses”),qeesting the Chambenter alia to allow
him to add four witnesses, including Mile PetigviBorivoje Jakovljewt, and Milenko
Todorovi, to his list of witnesses submitted pursuant téeFa5ter of the Ruleg“65 ter list”).?

3. On 19 September 2013, the Chamber issued its “Dacms Accused’s Motion to Vary
List of Witnesses: Srebrenica Component” (“DecisaanMotion to Vary List of Withesses”),
expressing its concern that the four witnessesnmadbeen included in the Accused’s b list

at an earlier stage and stating that it did noepta full the reasons adduced by the Accused
for only becoming aware of their prior testimony satch a late stage of the proceedifgs.
However, taking into account that a certain degoédlexibility in the presentation of the
Accused’s case should be allowed, the Chamber \imsately satisfied that good cause had

been shown and granted the Accused’s reduest.

4, In the Motion, the Accused now moves, pursuant ibe®2 bis of the Rules, for the
admission of Srebrenica-related evidence, namglg gtatement given by Mile Petrévio the
Bratunac police station on 25 August 2003, a statgngiven by Petrovi to defence
investigators from the Tribunal on 29 September3Ghd the transcript of Petréid prior

testimony during Momir Nikoli's sentencing hearing (together “Rule 88 package”): (i) the

Scheduling Order, para. 25.

Motion to Vary List of Witnesses, paras. 1, 27.

Decision on Motion to Vary List of Witnesses, a9.

Decision on Motion to Vary List of Witnesses, para—11.

The Rule 92is package for Petro&ihas been uploaded into e-court as 1D09174.
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transcript of Borivoje Jakovljetis prior testimony in theBlagojevi¢ and Joki¢ case® and (iii)
the transcript of Milenko Todoro&/s prior testimony in theTolimir case, together with a

number of associated exhibits (together “Proposgdeace”)’

5. The Accused claims that he has good cause foramplying with the Deadline as the
witnesses were only added to histéslist after it had passed.At the same time, the Accused
also argues that he “has tried hard to presentdfisnce case through oral testimony” but that,
now that the Chamber has allocated the hours tigafAtcused will have to complete his case,
he “must utilize secondary forms of evidence, sastRule 92is, in order to place before the

Chamber as much of his evidence as possible”.

6. The Accused further argues that the criteria faniadion under Rule 98is have been
met!® as the Proposed Evidence (i) will serve to shoat sieveral portions of Momir Nikdalis
evidence before the Chamber are fafsgi) does not touch on his acts and conddemnd (i) is
cumulative of the evidence given by a number okofbefence witnesses showing that Momir
Nikoli¢’s testimony is falsé® Furthermore, according to the Accused, the Offidethe
Prosecutor (“Prosecution”) has had a full and faoportunity to cross-examine Petr@yi
Jakovljevi, and Todorovd.** The Accused also acknowledges that the propogiedree of
Jakovljevt and Todorow goes to a live and important issue in the casaehg whether a plan
to kill the prisoners in Srebrenica existed befiwe Kravica warehouse incideritand adds that
Petrovt’s proposed evidence touches upon a significanteissiamely Momir Nikoli’'s
credibility.*

7. On 12 November 2013, the Prosecution filed the sBcation Response to Motion to
Admit Statements Pursuant to Rule 82 (Srebrenica Component)” (“Response”) in which it
reminds the Chamber of its earlier indication tihatould oppose any motion for admission of
evidence pursuant to Rule BB in relation to Petro¢, Jakovljevé and Todorow, and

accordingly opposes the Motidh. The Prosecution argues that the Accused hasifailshow

® Jakovljevi's transcript of prior testimony has been uploaiftd e-court as 1D09175.
" Motion, paras. 1, 22. For Todoréyseeinfra, paras. 8-9.
8 Motion, para. 3.

° Motion, para. 2.

1% Motion, para. 8.

™ Motion, paras. 10-11, 14-15, 18-19.

12 Motion, paras. 11, 15, 19.

13 Motion, paras. 11, 15, 19.

14 Motion, paras. 12, 16, 20.

15 Motion, paras. 15, 19.

16 Motion, para. 11.

" Response, para. 1.
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that the Proposed Evidence meets the requiremémsile 92bis because (i) it addresses live
and important issues in dispute in this case,igiinot cumulative of other factual evidence,
and/or (iii) relates to the actions of a membemanfalleged joint criminal enterprise (“JCE”)
charged in the Third Amended Indictment (“Indictrti®rthat are sufficiently close to the
Accused to require attendance for cross-examinafiohe Prosecution therefore argues that
the Motion should be denied or, alternatively, theee witnesses subject to the Motion should

be called for cross-examinatioh.

8. On 18 November 2013, the Accused filed his “Nogéfion of Submission of Written
Evidence Pursuant to Rule 39&: Milenko Todorové (KW584)” (“Notification”), noting a
recent decision in thélladi¢ case, in which that Trial Chamber rejected thes€cation’s
motion to admit Todoro¥is evidence pursuant to Rule 85, and the fact that Todordvis
scheduled to testify in that case during the wekR% November 2013 Thus, given the
Accused’s strong belief in the principle that evide should be tested in court, and in order to
avoid having to bring Todoro¥iback to the Tribunal in the event that the Moti®rlenied, the
Accused withdraws the Motion in relation to Toddivand offers his evidence pursuant to
Rule 92ter 2!

Il. Discussion

9. In light of the Notification, the Chamber shall teore examine the Motion only in

relation to the evidence of Petrédand Jakovlje\d.

10. The Chamber recalls its 15 October 2009 “Decisiorthee Prosecution’s Third Motion
for Admission of Statements and Transcripts of Emitk in Lieu ofViva Voce Testimony
Pursuant to Rule 98is (Witnesses for Sarajevo Municipality)” (“Decisiam Third Rule 92is
Motion”), in which it outlined the law applicableo tadmission of evidence pursuant to
Rule 92bis.??> Accordingly, it will not discuss the applicablen again here but will refer to the

relevant paragraphs of the Decision on Third R@&i8 Motion when necessary.

11. As stated above, the Motion is clearly in contrawenof the Deadline and the Chamber

understands the Accused’s arguments to justifynbiscompliance as two-fold, namely (i) that

18 Response, paras. 1, 3-8.
! Response, paras. 1, 10.
2 Notification, paras. 4-5.

2L Notification, para. 5. Milenko Todoravitestified before the Chamber pursuant to Ruleed2n 27 and 28
November 2013.

22 Decision on Third Rule 98is Motion, paras. 4-11.
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the Witnesses were added to hist@5list after the expiration of the Deadlifitand (ii) that,
given the Chamber’s recent decision allocating the hours to complete his case, he “must
utilize secondary forms of evidence, such as Ralei§ in order to place before the Chamber

as much of his evidence as possilife”.

12.  While the Chamber recognises some validity in tleeused’s first argument, given the
Chamber’s recent finding that good cause had bleewrs for the late addition of the Witnesses
to his 65ter list,”® it cannot agree with the Accused’s submission tihet evidence of
Srebrenica-related witnesses should be admittedupnt to Rule 9Bis as a result of the
Chamber’s decision granting him 25 additional hdorsthe presentation of his case on Count
1—which relates to genocide in several identifiedniipalities in Bosnia and Herzegovina—
instead of the additional 100 hours originally rested by hinf®

13. The Chamber recalls that, when deciding how mudle tio grant to the Accused for the
presentation of his defence case on Counts 2 tf #ie Indictment, it took into consideration
all relevant factors and decided that 300 hourslavallow the Accused to present his case in a
manner which was consistent with his rightsThus, the fact that the Chamber has now, in light
of the reinstatement of the charges against theuget under Count 1, granted him 25
additional hours in which to present his case oond, instead of the 100 hours requetad,
therefore totally irrelevant to the Motion, giveamat the Accused should have planned to bring
before the Chamber all of the evidence in relatmi@ounts 2-11 of the Indictment within the
300 hours originally granted to him by the Chambkforeover, the Chamber notes that at the
time of filing of the Motion to Vary List of Witness, the Accused had more than 66 hours left
for the presentation of his case on Counts 2 toflthe 300 originally allocated to him by the
Chamber® The Accused was thus in a position to adjusiptiesentation of his case on Counts
2 to 11 should he have deemed it necessary, etantlaé late addition of the Srebrenica-related

witnesses to his 6fer list.

14. In addition, the Accused’s strategic decision tokengery little use of Rule 9Bis by

only filing two motions pursuant to this rule, ongthin the Deadline and a second one after

% See supra, para. 5.
4 See supra, para. 5.
%5 See Decision on Motion to Vary List of Srebrenica Wésses, paras. 9-11.

% See Decision on Accused’s Request for Additional TitoePresent his Defence Case and on Motion to Recall
Defence Witnesses, 29 October 2013 (“Decision orditahal Time”), para. 14; Defence Supplemental
Submission Pursuant to Rule &6, 18 October 2013, para. 2.

2" Decision on Time Allocated to the Accused for Bresentation of his Case, 19 September 2012, [Ba2, 14.
% Decision on Additional Time, paras. 12, 14.
% Report on Use of Time in the Trial — Period EmdinAugust 2013, 5 August 2013.
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having been granted an extension of time by then®esa® while of course within his
prerogative, may have contributed further to thieagion he is now in, as he failed to consider

this option to present his case more effectivelthinithe time allocated by the Chamber.

15. Thus, the Chamber is not satisfied that the reasdestified in the Motion for not
complying with the Deadline demonstrate good caaseto why the Motion should be
considered despite it being untimely. Accordinghe Chamber shall deny the Motion. In any
event, had the Chamber proceeded to consider thmm]dat would have denied the admission
of the evidence of Petraviand Jakovlje\i pursuant to Rule 9Bis without cross-examination

for the following reasons.

16. The Chamber notes that both Petéoamnd Jakovljevd were military policemen attached
to the Bratunac Brigade in 1995. The evidencedesutithrough Petroé/s Rule 92bis package

is primarily focused on refuting Momir Nikd@ls evidence in relation to some of the events in
Srebrenica in mid-July 1995 and specifically Pei¢@valleged involvement in the execution of
six Bosnian Muslim prisoners around KonjeWolje. During his testimony in tH&lagojevi¢
and Joki¢ case, Jakovljevitestified about events immediately before, duriugg after the fall

of Srebrenica on 11 July 1995, including his deplent to the Hotel Fontana on 11 and 12 July
and what he witnessed as part of Ratko Mfadentourage on 12 and 13 July (including
Mladi¢’s visit to the Sandi Meadow and the Nova Kasaba football fieltl).Jakovljevé also
provided evidence refuting that of Momir Nikékbout the events in KonjeévPolje on 13 July,

involving Mladic.

17. Having analysed the proposed evidence tenderedghr®etrowd and Jakovljed, the
Chamber is satisfied of its relevance and probatalae, and that it does not pertain to the acts
and conduct of the Accused as charged in the Imeict nor to any acts or conduct which goes
to establish that the Accused patrticipated in a,H3Echarged in the Indictment, or shared with
the person who actually did commit the crimes cedng the Indictment the requisite intent for
those crimes. As such, the proposed evidencetigenge inadmissible pursuant to Rule B.

%0 see Motion for Admission of Testimony of Thomas Hansamd Andrew Knowles Pursuant to Rule 82,
28 June 2012; Motion to Admit Statement of Gen&fahid Karavelé and Associated Exhibits Pursuant to
Rule 92bis, 1 October 2012.See also Decision on Accused’s Motion for Admission of Rribestimony of
Thomas Hansen and Andrew Knowles Pursuant to Rul@s) 22 August 2012; Decision on Accused’s Motion
for Admission of Statement of Vehid KaravelPursuant to Rule 9Bis, 5 November 2012; Decision on
Accused’s Motion for Extension of Time for Filindg Bule 92bis Motion, confidential, 27 August 2012.

31 The Chamber notes that Ratko Mtadi named in the Indictment as a member of the diGged in respect of
the Srebrenica eventsee Indictment, paras. 6-8, 11, 16, 21, 26; Prosecigi®@ubmission Pursuant to
Rule 65ter(E)(i)—(iii), 18 May 2009, para. 227.
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18. However, in applying the criteria pertaining to B92bis(C) established in the case-law
of the Tribunal—and described in detail in the Bemi on Third Rule 9®is Motion**—to the
particularities of the Motion, the Chamber considigrat Jakovljewi's extensive evidence about
the whereabouts of Ratko Ml&dias well as Petro¢/s extensive evidence about his interactions
with Momir Nikoli¢, relates to the acts and conduct of persons siftly proximate to the
Accused and for whose acts and conduct the Acassgthrged with responsibility, and touches
upon such a live and important issue between thtéepan this casé® to require both witnesses
to appear for cross-examination and that their eswié be presented in accordance with
Rule 92ter.

[1l. Disposition

19.  Accordingly, the Chamber, pursuant to Rules 54,88 92bis of the Rules, hereby
DENIES the Motion.

Done in English and French, the English text bauathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty-ninth day of November 2013
At The Hague
The Netherlands

[Seal of the Tribunal]

32 Decision on Third Rule 98is Motion, para. 10.

% The Chamber notes in this regard the Accused’s admission that Jakovlje/s proposed evidence goes to a
live and important issue between the parties is thsesee Motion, para. 15.
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