IT-95-5/18-T 83391
D83391 - D83383

UNITED 19 February 2014 AJ
NATIONS
International Tribunal for the Case No.: IT-95-5/18-T
Prosecution of Persons
Responsible for Serious Violations Date: 19 February 2014
of International Humanitarian Law
Committed in the Territory of the Original: English

former Yugoslavia since 1991

Before:

Registrar:

Decision of:

IN THE TRIAL CHAMBER

Judge O-Gon Kwon, Presiding Judge
Judge Howard Morrison

Judge Melville Baird

Judge Flavia Lattanzi, Reserve Judge

Mr. John Hocking

19 February 2014

PROSECUTOR
V.
RADOVAN KARADZI C

PUBLIC

DECISION ON ACCUSED’S MOTION FOR SUBPOENA TO NORMAN SCHINDLER

Office of the Prosecutor The Governmentihe United States of America
Mr. Alan Tieger via the Embassy of the United States of America
Ms. Hildegard Uertz-Retzlaff to The Netherlands, The Hague

The Accused Standby Counsel

Mr. Radovan Karadéi Mr. Richard Harvey



83390

THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Bersons
Responsible for Serious Violations of Internatioraimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”)ssised of the Accused’s “Motion for Subpoena

to Norman Schindler”, filed on 14 January 2014 (tda”), and hereby issues its decision thereon.

I. Background and Submissions

1. In the Motion, the Accused requests the Chambé&sige a subpoena, pursuant to Rule 54
of the Tribunal's Rules of Procedure and Evidentules), compelling Norman Schindler to
testify in this case on 17 February 2014.

2. The Accused argues that he has made efforts tanoBthindler’s voluntary co-operation,
but that the government of the United States of Arae(*US”) has declined to make Schindler

available for an interview.

3. The Accused submits that there are reasonable dsownbelieve that Schindler, who was
the Chief of the “Director of Central Intelligendateragency Balkan Task Force” from 1994, has
relevant and potentially exculpatory informatiomttitan materially assist his casélhe Accused
submits that Schindler could contradict the testigngiven by UNPROFOR General Michael Rose
that the Bosnian Serbs initiated an offensive inra2de and that it was an example of the
Accused’s coordination and control over the Armytbé Republika Srpska (“VRS#. The
Accused also submits that the potential testimdryabindler could support his case that he lacked
effective control over Ratko Mlagliand the VRS at the time of the Srebrenica evesitwell as
knowledge that the prisoners at Srebrenica wouldxaeuted, and that Schindler could contradict
the existence of the alleged joint criminal entsgr(“*JCE”) between the Accused, Slobodan

MiloSevi¢, and Vojislav Sesef.

4, The Accused contends that the testimony of Schindlaecessary for a fair determination
of the issues being tried in his c&s@he Accused submits that Schindler held a “unjopsition at
the hub of the intelligence gathering apparatusthef country with the greatest intelligence

gathering capacity in the world at a time when tlamintry’s intelligence assets were fully engaged

Motion, paras. 1, 31.

Moation, paras. 21-23, Annex K.
Motion, paras. 2, 7, 24-27, Annex A.
Motion, para. 25.

Motion, paras. 25-26.

Motion, paras. 28, 30.
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towards Bosnia”. The Accused submits that he can identify no o#tmet more credible source of
information to establish his own lack of knowledgé and participation in, the crimes in
Srebrenica, his lack of control over Mlad@ind the VRS at that time, and his lack of involeanin
a JCE with Miloevi and Segefj. Finally, the Accused submits that the US hasidentified any
other officials who have the same or greater infttam than Schindler and whom it is willing to

allow to be interviewed or to testify.

5. On 15 January 2014, the Office of the Prosecutergsecution”) notified the Chambeia
email that it did not wish to respond to the Motion

6. Having been invited by the Chamber to respond éoMibtion° the US filed the “Response

of the United States of America to the Trial Chant@1 January 2014 ‘Invitation to the United
States of America’™ on 5 February 2014 (“Responserhe US argues that the Motion should be
denied on the basis of the Accused’s inability etrany of the three requirements for the issuance

of a subpoen&:

7. The US submits that the subpoena is not necessrgube the Accused has failed to
establish a legitimate forensic purpose for obteyrthe evidence and to demonstrate a reasonable
basis for his belief that there is a good chandartsiter would be able to give information that
would materially assist the Accused in relationctearly identified issues relevant to the tffal.
The US submits that Schindler, who was based inhiigton, DC during his time as the Chief of
the Interagency Balkan Task Force, has no relatipnsith the Accused and was not a witness to
any of the events in the Accused’s case.

8. The US argues that the Accused’'s assertions apetee with mischaracterizations and
inaccuracies™ First, turning to the Accused’s claim that Schéndnade the statement “the UN
believes the Muslims initiated the recent fightimgthe Gorazde area,” the US submits that the
document cited by the Accused in Annex B shows ithatas not made by Schindler during the
course of a Balkan Task Force meetingAdditionally, the US asserts that the reportciteal as

Annex C to the Motion which the Accused claims wagten by Schindler clearly shows that it

" Motion, para. 28.

8 Motion, para. 28.

° Motion, para. 28.

19 |nvitation to the United States of America, 2huary 2014,
" Response, paras. 1, 8.

12 Response, para. 16.

3 Response, para. 10.

4 Response, para. 11.

15 Response, para. 12.
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was actually authored by another person and tiseme indication that Schindler was present at the
meeting where the statement was mad&he US also contends that three other repottizsgtad

as Annexes D, E, and G to the Motion, indicate 8eltindler was not the author of the statements
contained thereifY’

9. The US also contends that the Accused has failezbtablish that issuing a subpoena to
Schindler is the only means available to obtainittiermation sought® The US submits that the
Accused can testify himself to these events, arslhaa the opportunity to bring witnesses with
first-hand knowledge of the events and to crossréma Prosecution witnesses on these matters.
The US further contends that substantial documgngéardence regarding the information the
Accused seeks to compel from Schindler alreadyt®xis the record or is otherwise available to
the Accused, and a subpoena is not the least imeruseans of obtaining the information sought by
the Accused?

10. Lastly, the US contends that the Accused has fademake reasonable attempts to secure
Schindler’s voluntary testimony, but asserts that €Chamber need not reach this prong given the

Accused’s failure to satisfy the first two requirents for the issuance of a subpoéha.

Il. Applicable Law

11. Rule 54 of the Rules provides that a Trial Chamimexy issue a subpoena when it is
“necessary for the purpose of an investigation h@ preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeillef 34 where a legitimate forensic purpose for

obtaining the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief texte is a good chance that the
prospective witness will be able to give informatiwhich will materially assist him in
his case, in relation to clearly identified issuelgvant to the forthcoming tri&d.

12.  To satisfy this requirement of legitimate forengirpose, the applicant may need to present

information about such factors as the positionsl iyl the prospective witness in relation to the

' Response, para. 13.

" Response, paras. 14-15.

18 Response, para. 17.

¥ Response, para. 18.

? Response, para. 19.

%L Response, para. 21, Annexes A, B.

22 prosecutor v. Krsti, Case No. IT-98-33-A, Decision on Application Bubpoenas, 1 July 2003({sti¢ Decision”),
para. 10; Prosecutor v. Halilond, Case No. IT-01-48-AR73, Decision on the Issuarafe Subpoena,
21 June 2004 Halilovi¢ Decision”), para. 6Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on
Assigned Counsel Application for Interview and Tmsiny of Tony Blair and Gerhard Schréder, 9 Decen#®5
(“MiloSevi¢ Decision”), para. 38.
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events in question, any relationship that the vgisnenay have had with the accused, any
opportunity the witness may have had to observeetlgvents, and any statement the withess has

made to the Prosecution or to others in relaticiméoevent$?

13. Even if the Trial Chamber is satisfied that the lejgmt has met the legitimate purpose
requirement, the issuance of a subpoena may beprioayate if the information sought is
obtainable through other meafis.Finally, the applicant must show that he has madsonable
attempts to obtain the voluntary co-operation efpotential withess and has been unsucceSsful.

14.  Subpoenas should not be issued lightly as theylvevibhe use of coercive powers and may
lead to the imposition of a criminal sanctidn.A Trial Chamber’s discretion to issue subpoenas,
therefore, is necessary to ensure that the conweutsiechanism of the subpoena is not abused
and/or used as a trial tacfic. In essence, a subpoena should be considered hodnef last

resort?®

[ll. Discussion

15. As stated above, in order to meet the necessityir@gent for the issuance of a subpoena,
the applicant must show that he has a reasonabis foa his belief that there is a good chance that
the witness will be able to give information whiafil materially assist him in his case, in relation
to clearly identified issues relevant to his tfialAccording to the Accused, Schindler is expected
to testify about: (i) the situation in Gorazde whigould contradict General Rose’s testimony that
it was a Bosnian Serb offensive and would demotestize Accused’s level of coordination and
control over the VRS,; (ii) the Accused’s relatiomstvith other participants in the JCE from 1991
until 1995; (iii) the Accused’s lack of control avéladic and the VRS at the time of the

Srebrenica events; and (iv) the Accused’s lackraividedge regarding the treatment of prisoners

% Halilovi¢ Decision, para. &rsti¢ Decision, para. 1I¥iloSevi: Decision, para. 40.

% Halilovi¢ Decision, para. MiloSevi: Decision, para. 41.

% Prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecutiontiofor Issuance of a Subpoena ad
Testificandum, 11 February 2009, paraPrgsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the Defence
Request for a Subpoena for Witness SHB, 7 Febr2@0%, para. 3.

% Halilovi¢ Decision,para. 6;Prosecutor v. Bfanin and Talé, Case No. IT-99-36-AR73.9, Decision on Interlocyto
Appeal, 11 December 2002, para. 31.

2" Halilovi¢ Decision, paras. 6, 10.

8 See Prosecutor v. Mafti Case No. IT-95-11-PT, Decision on the Prosecigidkdditional Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, filedfidentially andex parteon 16 September 2005, para. 12.
“Such measures [subpoenas], in other words, skadipplied with caution and only where there aréesse intrusive
measures available which are likely to ensure ffeziewhich the measure seeks to produce”.

2 Krsti¢ Decision, para. 1(4alilovi¢ Decision, para. 6See alsdMiloSevi: Decision, para. 38.
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from Srebrenicd® The Chamber therefore finds that the informatimught from Schindler

pertains to clearly identified issues relevanti® Accused’s case.

16. As the Chamber has previously stated, the infomnmasiought through the issuance of a
subpoena must be ofriaterial assistance” rather than merely helpful or of sossistancé’ In
other words, it must be of “substantial or consitée assistance” to the Accused in relation to a
clearly identified issue that is relevant to thHalt* The Chamber notes that Schindler was based
in Washington, DC while acting as Chief of the hatgency Balkan Task Force from 1994 until
1997 His knowledge of the events during this periocheafrom reports written by others and
there is no indication that he himself had anydimntact with the Accused or withessed any of

the events in questiof.

17. The Chamber has reviewed the documents submittethdyAccused in support of the
Motion.®* Two of the documents either fail to state the @ashthe author or were authored by
someone other than Schindfér. Annex C contains a report of the “Meeting of Rencipal’s
Committee” under the National Security Council tirgd’ Schindler's name does not appear on
the included roster of attendees and his nametisneationed anywhere in the repdttAnnex F

is from the American Embassy in Belgrade and isramsary of a meeting between Miloséand
the Contact Group® The document was sent to the US Secretary o $tatVashington, DC but

there is no indication Schindler received it or kadwledge of it

18.  The three documents in Annexes D, E, and G ardig&ece reports issued by the Balkan
Task Force at the time Schindler was its Chief, tht documents contain no indication that

Schindler authored the repoffs.One document does not identify the auffforin the two other

%0 Motion, paras. 25-26.

31 Decision on Accused’s Motion to Subpoena Presi#i@molos Papoulias, 23 October 2012 (“Papouliasifien”),
para. 15MiloSevié Decision, para. 39 [emphasis in the original text].

%2 seePapoulias Decision, para. Ijlo3evi: Decision, para. 39, citingrsti¢ Decision, para. 11.
% Response, para. 10.

% Motion, Annex A.

% Motion, Annexes A, B, C, D, E, F, G, H.
% Motion, Annexes C, F.

37 Motion, Annex C.

% Motion, Annex C.

39 Motion, Annex F.

0 Motion, Annex F.

“1 Motion, Annexes D, E, and G.

2 Motion, Annex E.
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documents, the author’'s name has been redactaéfeutnce is made that “comments and queries
[...] may be directed to Chief, DCI Interagency Balkeask Force*?

19. Finally, the three remaining documents in Annexes BA and H were authored by
Schindler** The first is an article entitled “Reflections d¢me DCI Interagency Balkan Task
Force”, in which Schindler describes his role amdies as Chief> The document speaks to the
operation of the Balkan Task Force and Schindiefs in providing information to other agencies
in the US governmerif. The second document contains notes of a meefirigeo“Principals
Committee Meeting on Bosnia” held on 10 April 19®4which Schindler notes that “the UN
believes the Muslims initiated the recent fightimgthe Gorazde ared”. Schindler reports the
opinion of the United Nations (“UN”) at that timec provides no personal insight to the issue.
Lastly, the third document is a 13 July 1995 memdwmn sent by Schindler to the Director of
Central Intelligence in preparation of the PringgpsCommittee meeting on Bosnia and
Herzegovina to be held on 14 July 1995, which sefer a redacted portion that “offers some
thoughts on what the Bosnian Serbs might do nex8febrenica]*® The Chamber finds that, as
Chief of the Balkan Task Force, Schindler had kmalge of some of these documents and could
speak to the information contained therein. The mex is thus satisfied that there is a good
chance that Schindler's evidence will materiallysisis the Accused in the presentation of his

defence case. Thus, the Accused has satisfie@guerement of the legitimate forensic purpose.

20. However, the Chamber recalls that even if it igsfiet that the applicant has met the
legitimate purpose requirement, the issuance oba@ena may be inappropriate if the information
sought is obtainable through other me&hsFirst, on the topic of GoraZde, the Chamber has
received evidence that the opinion of the UN wad thmay have been the Bosnian Muslims who
instigated the fighting® The Chamber has also received evidence aboutethonship between
the Accused and MiloSaviand has heard the testimony of a number of wiggesso stated that

there was no JCE, including testimony from meminérthe alleged JCE* Lastly, the Chamber

“3 Motion, Annexes D, G.

*4 Motion, Annexes A, B, and H.

> Motion, Annex A.

“6 Motion, Annex A.

" Motion, Annex B.

8 Motion, Annex H.

9 Halilovi¢ Decision, para. 7MiloSevié Decision, para. 41.See alsaDecision on Accused’s Motion to Subpoena
President Karolos Papoulias, 23 October 2012 (“BligmDecision”), para. 9

0 See e.g.Michael Rose, T. 7372-7374, 7386 (6 October 200087 (UNPROFOR Daily Report 10 July 1995),
pp. 5-6; Anthony Banbury, T. 13431-13435 (16 Ma26i1); D1154 (UNPROFOR Report, 25 April 1994); D315
(UNPROFOR Report 27 April 1994); D3496 (UNPROFOR&®, 16 April 1994).

> For evidence regarding the Accused’s relationstith MiloSevic generally,see e.g.P823 (UNPROFOR Weekly
Political Assessment, 3 November 1993), pp. 1,829UNPROFOR Weekly Political Assessment, 16 Ap%id4),
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notes that the Accused has consistently, throughmutase, presented evidence that he was not
told about the alleged executions in Srebrenica tad there were no plans to that efféct.
Accordingly, the Chamber finds that the informatswught is obtainable through other means and
it will not issue a subpoena, pursuant to Rule e Rules.

21. The Chamber finds that it is not necessary to assdwether the Accused has made
reasonable efforts to obtain the voluntary co-of@naof Schindler because the Motion fails on

other grounds?

22.  The Chamber once again reminds the Accused thabsualas will not be issued lightly, and
that their use should be limited and used spariraya method of last resort for obtaining
information that is both legally and factually ned@t and necessary to his cdseThe Motion

indicates that the Accused has paid no heed t€hianber’'s warning in this regard.

p. 4; P831 (SRSG Weekly Situation Report, 26 Ap&D5), p. 3; P2257 (UNPROFOR Weekly Situationap&t,

18 March 1995) pp. 2-3; P2567 (Note from FRY’s SAX¥ session, 23 August 1995); P3804 (Witness statenfent
Charles Kirudja dated 17 November 2010), paras—148; P3861 (UNPROFOR report, 23 August 1994); R386
(UNPROFOR report, 24 November 1994); P3868 (UNPRRHK€port, 16 February 1995); P3870 (UNPROFOR
Weekly Situation Report, 3 June 1995). For infaioraabout the existence of a JCige, e.g.Milan Marti¢, T.
38090-38093 (9 May 2013), T. 38160 (13 May 21033528 (Witness statement of Milan Martilated 7 May
2013), para. 23; D3665 (Witness statement of VajisieSelj dated 1 June 201paras. 31-35; Vladislav Jovanéyi
T. 34274-34275, 34283-34285 (26 February 2013);1B3Witness statement of Vladislav Jovarodated 22
February 2013, paras. 50-52; Milorad Dodik, T. 3686844, 36902—-36903 (9 April 2013); Momir BulatgvT .
34540-34542 (28 February 2013); D3051 (Witnesestant of Momir Bulatovi dated 25 February 2013), paras.
14-18; D3659 (Witness statement of Ljubomir Baanin dated 30 May 2013), para. 46; Muolm KrajisSnik, T.
43269-43270, T. 43298-43302; John Zametica, T.@=242Z471 (29 October 2013); D3993 (Witness stateroént
Vujadin Popouwt dated 2 November 2013), paras. 39, 54; D3932 @¥#rstatement of Milenko Zivanéwiated 27
October 2013), para. 13.

*2See e.9.D3659 (Witness statement of Ljubomir Botawin dated 30 May 2013), paras. 45-47; D3561 (Witne
statement of Dane Katandlated 14 December 2012), paras. 8—-9; D2905 (Wtaedement of 8a Trifkovi¢ dated
5 February 2013), paras. 24-35; D2762 (Witnessmstamnt of KW554 dated 14 September 2012), paravidénko
Indi¢, T. 32610-32611 (24 January 2013); Mdm Krajisnik, T. 43351-43353 (12 November 2013)3436
(Witness statement of Svetozar Ariddated 16 July 2013), paras. 30-31; D3749 (Witstaement of Milenko
Karisik dated 23 June 2013), paras. 40, 63; D38®ness statement of Zvonko Bajaglated 5 July 2013), para.
36A-E; D3682 (Witness statement of Gordan Mdidated 8 June 2013), paras. 17-19; D3720 (Witrtagsnsent of
Petar Salapura dated 17 June 2013), paras. 22-38®@3Witness statement of Vujadin Pogodated 2 November
2013), paras. 64, 81-83, 90-91; D3977 (Witneserskant of Mile Dmii¢ dated 29 October 2013), paras. 21-23;
D3960 (Witness statement of Tomislav Kdvdated 28 October 2013), paras. 113-118, 123, B83-3932
(Witness statement of Milenko Zivanoéwdated 27 October 2013), para. 8.

3 Motion, paras. 21-23, Annexes |-K.

% papoulias Decision, para. 21; Decision on the 8edis Second Motion for Subpoena to Interview e Bill
Clinton, 21 August 2012, para. 16.
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IV. Disposition

23.  Accordingly, the Chamber, pursuant to Article 2% Statute and Rule 54 of the Rules,
herebyDENIES the Motion.

Done in English and French, the English text baiathoritative.

t

Judge O-Gon Kwon
Presiding

Dated this nineteenth day of February 2014
At The Hague
The Netherlands

[Seal of the Tribunal]
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