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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internatiotdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (fuinal”) is seised of the “Submission of
Evidence Related to Sentencing: Holbrooke Agreeimidatl on 8 January 2014 (“Holbrooke
Submission”) and “Submission of Evidence Related Sentencing: Good Behaviour in
Detention” filed on 23 January 2014 (“Behaviour Budsion”), and hereby issues its decision

thereon.

I. Background and Submissions

1. Back in 2009, during the pre-trial stage of thisesathe Accused attempted, and
ultimately failed, to challenge the jurisdiction tifis Tribunal to try him. The basis of that
challenge was an agreement he had allegedly matdeRiihard Holbrooke, a representative of
the United States of America, according to whichwoelld be immune from prosecution by the
Tribunal if he agreed to withdraw from public liftHolbrooke Agreement”). The Pre-trial

Chamber decided that, even if it existed, the Hmke Agreement was not binding on the
Tribunal nor did it affect its jurisdiction to the Accused for the crimes alleged in the Third
Amended Indictment. Having dismissed the Accused’s motion, the Fe¢-@hamber noted the

following:

The Chamber is aware that the Accused is currémtlige process of obtaining further
information from Carl Bildt and the UN on this igsu Indeed, the Accused’s legal
advisor is scheduled to meet with Carl Bildt onJldy, and soon thereafter, with the
representatives of the UN. The Chamber is of the ¥hat these meetings should take
place despite the issuance of this decision, agnfbemation obtained therein may be

relevant to any eventual appeal and any eventuteises’

2. The Appeals Chamber later upheld the Pre-trial Glets decision on the binding

nature of the Holbrooke Agreement, noting that:

The Appeals Chamber emphasises that the preserisi@eaoes not impact the
Appellant’s right to present at trial evidence supipg the allegations submitted in the
Motion, as such allegations could be consideredtlier purpose of sentencing, if

appropriat@.

! Decision on the Accused’s Holbrooke Agreementitdtot8 July 2009 (“Holbrooke Trial Decision”), patat9—
89.

2 Holbrooke Trial Decision, para. 90.

® Decision on Karadzis Appeal of Trial Chamber's Decision on AllegedIbimoke Agreement, 12 October 2009,
paras. 54-55.
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3. On 17 December 2013, the Chamber ordered that tices&d present evidence related
to sentencing, if any, within the time allocatedhim for his defence cade.As a result, the
Accused filed, pursuant to Rule 85(A)(vi) of thelbimal’'s Rules of Procedure and Evidence
(“Rules”), the Holbrooke Submission, arguing thateg the limited amount of time he has left
for the presentation of his case, the Chamber shadmit into evidence a number of documents
which relate to the issue of the Holbrooke AgreetienHe lists 14 documents in total
(“Material”). Eleven of those are declaratibiy 12 different individualsrecounting what they
knew about the Holbrooke Agreement and/or why tieeused entered into8t.Another one is
“that portion of the Holbrooke Agreement that coaméal [the Accused’s] undertaking”
(“Undertaking”)? The remaining two documents are (i) an exceminfra book by Charles
Ingrao who investigated the existence of the Halkeo Agreemerf and (ii) a 2008 press
interview with Ambassador Muhamed Sacirbey, as aslwhat appears to be an article or a
book chapter he wrote, wherein he outlines whatriesv about the Holbrooke Agreement, and
provides reasons as to why it was made (“SacirbateNkl”)** In support of the relief sought,
the Accused cites a decision from tjiSnik case where the Trial Chamber held that written
evidence relevant to sentencing could be submitidltbut meeting the formal requirements of
Rule 92bis of the Rules? Should the Chamber believe, however, that compéiavith Rule 92
bis of the Rules is required, the Accused requests ithatevertheless admit the Material

provisionally, pending the completion of the céction requirements’

4, On 16 January 2014, the Office of the Prosecut®rg$ecution”) filed the “Prosecution
Response to KaradZs Submission of Evidence Related to Sentencindbidoke Agreement”
(“Holbrooke Response”) objecting to the admissidrth@ Material with the exception of the
Undertaking** The Prosecution argues that the fact that theigexdt signed the Undertaking is
not in dispute and may be relevant to sententind\s for the remaining documents, to the

extent that they describe the terms of the Undertakhe Prosecution argues that they are

* Hearing, T. 45214-45215 (17 December 2013).
Holbrooke Submission, paras. 2, 5-7.

® These declarations have been uploaded to e-cmaier the following 6%er numbers: 1D05915, 1D05921,
1D05926, 1D05927, 1D05928, 1D05929, 1D05931, 1DA53B05935, 1D05936, and 1D20079.

One of the declarations, namely 1D05935, is atjdeclaration by Walter Hein and Victor Ben-CnhadBee
Holbrooke Submission, para. 5.

Holbrooke Submission, paras. 5-6.

Holbrooke Submission, para. 7. The Undertakiag lbeen uploaded to e-court as 1D05916.

9 Holbrooke Submission, para. 5. The excerpt efittyrao book has been uploaded to e-court as 173059
M Holbrooke Submission, para. 5. This documentdees uploaded to e-court as 1D05930.

2 Holbrooke Submission, para. 3, citing Reosecutor v. KrajisnikCase No. IT-00-39-T, Decision on Defence
Motion Pursuant to Rule 85(a)(i3if], 24 August 2006, para. 9.

3 Holbrooke Submission, para. 9.
4 Holbrooke Response, para. 1.
15 Holbrooke Response, para. 2.

8
9
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unnecessarily cumulative and repetitive, and toetktent that they address the existence of the
Holbrooke Agreement they are not capable of mitngatthe sentence and thus are not
admissible under Rule 85(A)(Mi§. In fact, according to the Prosecution, the refngin
documents “undercut the mitigating effect of thederniaking itself” as they suggest that the
Accused entered into the Holbrooke Agreement inltbkeef that he would obtain a personal
benefit!’

5. In the Behaviour Submission the Accused offersddmission, also pursuant to Rule
85(A)(vi), a letter from the commander of the UditNations Detention Unit attesting to his
good behaviour in detention (“UNDU Letter'y. In support, the Accused submits that good
behaviour in detention is a mitigating circumstaticat is relevant to the issue of sentencing,

should there be a convictidn.

6. On 23 January 2014, the Prosecution informed thear®ier and the Accused, via email,

that it would not be responding to the Behavioubr8ission.

7. On 14 February 2014, the Chamber ordered the Adcusefile a supplemental
submission in relation to the Holbrooke Submissamu explain further how the Material is
relevant to sentencing and/or mitigation of seneeficAs a result, on 17 February 2014, the
Accused filed the “Supplement to Submission of Euick Related to Sentencing: Holbrooke
Agreement” (“Supplemental Submission”), wherebyelplains that the Material is capable of
mitigating his sentence because it goes to (ixbisluct and character after the conflict, such as
stepping down from the office and furthering peatéhe region, and (ii) the violation of his
rights due to his reliance on the Holbrooke Agreetnmevhich the Tribunal has failed to

honour?!

1% Holbrooke Response, para. 3.

" Holbrooke Response, para. 4.

18 Behaviour Submission, paras. 5-6. The letteiblees uploaded to e-court as 1D09628.
19 Behaviour Submission, para. 4.

20T, 47078 (14 February 2014).

2 Supplemental Submission, paras. 2—8.
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Il. Applicable Law

8. Rule 85(A) provides as follows:

Rule 85
Presentation of Evidence

(A) Each party is entitled to call witnesses and presgidence. Unless
otherwise directed by the Trial Chamber in the redes of justice,
evidence at the trial shall be presented in tHevieghg sequence:

(1) evidence for the prosecution;

(i) evidence for the defence;

(iii) prosecution evidence in rebuttal;

(iv) defence evidence in rejoinder;

(V) evidence ordered by the Trial Chamber pursuant ute R8;
and

(vi) any relevant information that may assist the T@&abmber in
determining an appropriate sentence if the accusedund
guilty on one or more of the charges in the indeatin

9. Rule 89(C) in turn provides that a Chamber may admy relevant evidence which it
deems to have probative value, while Rule 89(Rgstthat a Chamber may receive the evidence

of a witness orally, or where the interests ofigesallow, in written form.

[ll. Discussion

A. Holbrooke Submission

10. Two issues arise from the Holbrooke Submission, etanfi) the relevance of the
Material to the issue of sentencing in this case @n if the Material, or a part thereof, is
deemed relevant, the Rule through which it showdadmitted by the Chamber. In the
Holbrooke Submission, the Accused addresses bstiessand offers Rule 85(A)(vi) as a mode
of admission, or alternatively, Rule @its. However, the Prosecution fails to address (g a

focuses mainly on (i).

11. The Chamber will first consider whether the Materis relevant to the issue of

sentencing, should there be a conviction. As retamiabove, both the Pre-trial Chamber and
the Appeals Chamber have noted in the past thatnrdtion going to Holbrooke Agreement
may be relevant to sentenciffy. In addition, the Accused has now elaborated ia th

2 See suprparas. 1-2.
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Supplemental Submission on the relevance of sufdrnmation to sentencing and how the
Material should be used for sentencing purposescodlingly, the Chamber considers that the
Material isprima facierelevant to sentencing and should be admittedamidence. As for the

Prosecution’s argument that most of the Materiaflaict undercuts the mitigating effect of the
Undertaking, the Chamber notes that this is a mafteveight to be given to the Material and

considered during sentencing deliberations, if any.

12. In terms of the appropriate mode for admission,Ghamber recalls that Rule 85(A)(vi)
is broad in scope as it concerns “any relevantrmégion that may assist the Trial Chamber in
determining an appropriate sentence”. Given gswon the relevance of the Material expressed
in the preceding paragraph, the Chamber consitatsittis appropriate to admit it under Rule
85(A)(vi), so long as the requirements of Rule §%€& also satisfied. Since the Chamber is of
the view that Rule 85(A)(vi) is the appropriate ltémr admission of the Material, the issue of

the applicability, or otherwise, of Rule 8% is moot.

13. The Chamber further considers that, with the exoapif a part of the Sacirbey Material
(1D05930), the Material satisfies the requiremesftikRule 89(C) and shall be admitted into
evidence. As outlined abo?®,the Sacirbey Material consists of (i) what appetarsbe
Sacirbey’'s statement from 2008 in an article ohapter of a book and (ii) a written interview
he gave to a Teheran media outlet called PressiT¥ August 2008. With respect to (i), the
Chamber notes that it contains only a date andnadication as to where or how it was
published, if at all, or if Sacirbey really is tlaaithor. Accordingly, in the absence of any
information about its provenance, the Chamber cabeosatisfied of this documentfima
facie probative value and shall not admit it into evidenc’he Chamber orders the Accused to
remove that document from e-court as soon as gdesdiilowing which the remainder of
1D05930 will be admitted into evidence.

B. Behaviour Submission

14. The Chamber agrees with the Accused that informattating to his good behaviour in
detention is a mitigating factor relevant to senieg, should there be a conviction at the end of
this casé* Accordingly, the Chamber deems it appropriatedonit the UNDU Letter into
evidence for that purpose, pursuant to Rule 85(Ai{fvthe Rules.

% See supraara. 3.
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IV. Disposition

15.  Accordingly, the Trial Chamber, pursuant to Rulds&(A)(vi), and 89(C) of the Rules,
hereby:

(@) GRANTS in part, the relief sought in the Holbrooke Subnaissand admits
into evidence, for the limited purpose of sentegaieliberations (if any), the
following documents: 1D05915, 1D05916, 1D05921, 38#P, 1D05926,
1D05927, 1D05928, 1D05929, 1D05930 (as per disonsgsi paragraph 13),
1D05931, 1D05932, 1D05935, 1D05936, and 1D20079;

(b) GRANTS the relief sought in the Behaviour Submission addits into
evidence, for the limited purpose of sentencingbéeétions (if any), the
UNDU Letter which bears 6ter number 1D09628;

(c) ORDERSthe Registry to assign exhibit numbers to the duanis listed in (a)

and (b) above; and

(d) DENIES the remainder of the relief sought in the Holbro&sdomission.

Done in English and French, the English text bainthoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty sixth day of February 2014
At The Hague
The Netherlands

[Seal of the Tribunal]

% See e.g. Prosecutor v. Krajisni€ase No IT-00-39-A, Judgement, 17 March 2009a.p&d6;Prosecutor v.
HadZihasanovi and Kubura Case No. IT-01-47-A, Judgement, 22 April 2008:ap&25;Prosecutor v. Sindj
Case No. IT-95-9-A, Judgement, 28 November 200G [266.
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