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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons
Responsible for Serious Violations of Internatiotdimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘Guinal”) is seised of the Accused’s public
redacted “Bar Table Motion: Disclosure Violation d&@mnents” (“Motion”), filed on

6 March 2014 and hereby issues its decision thereon.

|. Submissions

1. In the Motion, the Accused seeks the admissionSofldcuments(“Documents”) from
the bar table pursuant to Rule 89(C) of the Rufeb® Procedure and Evidence of the Tribunal
(“Rules”).? In the Accused’s submission, the Chamber hasiquely found that the Office of
the Prosecutor (“Prosecution”) violated its disal@sobligations under the Rules with respect to
the Document8. The Accused submits that he has identified hogh é@ocument is relevant,

probative, and fits into his case in Annex A to Metion>

2. The Prosecution filed the “Prosecution ResponseéBap Table Motion: Disclosure
Violation Documents” with public and confidentigd@endices on 13 March 2014 (“Response”).
The Prosecution objects to the admission of thfee Document§. In addition, it notes that
one of the Documents has already been admitted asHibit in this caseand two others have
no English translations and should not be admitteithis point in tim&. The Prosecution does

not object to the admission of the remainder of@leeuments.

3. The Prosecution objects to the admission of 1D380¢he basis that it is a media report
which is of questionable reliability and that suctedia reports are unlikely to be admitted

through the bar tabf€. In any event, the Prosecution contends thatdbiument relates to

This is a public redacted version of the Bar €adbtion: Disclosure Violation Documents, which Haekn filed
on 3 March 2014 and reclassified on 6 March 2014a@adidential: Request to Reclassify Bar Table Moti
Disclosure Violation Documents, confidential, 6 [laR014 (“Request”).

2 The Accused originally tendered 20 documentsrmieéd that 63er 1D27088 had been included in error and
withdrew this document: Request, para. 4.

% Motion, para. 1, Annex A.

* Motion, para. 3.

® Motion, para. 2, Annex A.

® Response, para. 2 referring to 1D3809, 1D9968968.

" Response, para. 3 referring to 1D70200 whichbeas admitted as D1152.
8 Response, para. 3 referring to 1D3863 and 1D9963.

° Response, para. 3.

19 Response, para. 4 referring to Decision on Praiets Motion for the Admission of Evidence fromet Bar
Table (Srebrenica), 22 May 2012 (“Srebrenica Bdrl@®ecision”), para. 16.
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alleged smuggling of weapons by a UN battalionnraeea un-related to the case and is thus of

no or of marginal relevance.

4, The Prosecution objects to the admission of 1D99@&ause it contends that the
document is at best of marginal relevaffce The Prosecution argues that contrary to the
Accused’s submission this document does not relegadions about the permanent removal of
Bosnian Muslims and Bosnian Croats from territoridggimed by Bosnian SerB$. The
Prosecution further notes that the Chamber haadyrdield that while the document may
suggest that there may have been a military jastifin for the 1993 Bosnian Serb offensive in
Srebrenica, it did not suggest that the same jcstibn existed with respect to the alleged
takeover of the Srebrenica enclave in 18495.

5. The Prosecution objects to the admission of 1D9&&8he basis that it deals with a
central issue in this case, the Accused’s command aontrol, and thus requires
contextualisation by a witness who could speak ahbe document's contents. The

Prosecution argues that the Accused should hadeted this document during the testimony of
John Wilson who authored the document and this dvchdve given the Prosecution an
opportunity to address the document in re-ditéctit notes that the Accused’s legal adviser
made a submission with respect to the relevantiggordof the document before Wilson’'s
testimony, and the Accused’s failed to use the dwt despite having had the opportunity to
do so'’ In the Prosecution’s submission, tendering suatioeument does not represent a

sparing or reasonable use of the bar tible.

6. Furthermore, while the Prosecution does not olifethe remainder of the Documents it
notes that it does not accept the Accused’s intgaion of how these Documents advance his
case’’ With respect to two of the Documents, the Prosecuhas no objection to their
admission subject to the proviso that the Rule iiger's conditions are adhered?b.The

Rule 70 provider required that these documents &iatained under set.

" Response, paras. 5-6.
12 Response, para. 7.
13 Response, para. 7.

14 Response, para. 8 referring to Decision on Aatgs€hirty-Second, Thirty-Third, Thirty-Fifth andhlrty-Sixth
Disclosure Violation Motions, 24 February 2011,g¢k8.

15 Response, para. 9.

16 Response, para. 10.

" Response, paras. 10-11 referring to Hearing905%21 June 2010).
18 Response, para. 11.

1% Response, para. 12.

% Response, confidential Appendix B referring ta38B2, 1D9958.

2 Request, para. 2.
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Il. Applicable Law

7. Rule 89 of the Rules provides, in relevant paltat:t

(C) A Chamber may admit any relevant evidence whiatle#ms to have probative

value.

(D) A Chamber may exclude evidence if its probativeugalis substantially
outweighed by the need to ensure a fair trial.

(E) A Chamber may request verification of the authétytiof evidence obtained out

of court.

8. The Chamber recalls that while the most appropmagthod for the admission of a
document is through a witness who can speak todt answer questions in relation thereto,
admission of evidence from the bar table is a pracestablished in the case-law of the
Tribunal®® Evidence may be admitted from the bar tablefiflfils the requirements of Rule 89
of the Rules, namely that it is relevant, of prolmtvalue, and bears sufficient indicia of
authenticity. Once these requirements are salistiee Chamber maintains discretionary power
over the admission of the evidence, including by wBRule 89(D), which provides that it may
exclude evidence if its probative value is subsadigtoutweighed by the need to ensure a fair
trial.?®> Admission of evidence from the bar table is a ma@ism to be used on an exceptional
basis since it does not necessarily allow for theper contextualisation of the evidence in

questiorf*

9. The Chamber also recalls its “Order on ProcedureCfonduct of Trial”, issued on
8 October 2009 (“Order on Procedure”), which stateth regard to any request for the
admission of evidence from the bar table that:

The requesting party shall: (i) provide a shortcdesion of the document of which it
seeks admission; (ii) clearly specify the relevaad probative value of each document;
(i) explain how it fits into the party’s case; @r(iv) provide the indicators of the
document’s authenticityy.

%2 Decision on Prosecution’s First Bar Table Motit8,April 2010 (“First Bar Table Decision”), paf.
% First Bar Table Decision, para. 5.

4 First Bar Table Decision, paras. 9, 15.

% Order on Procedure, Appendix A, Part VII, para. R
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[1l. Discussion

10. The Chamber notes that for some of the Documerdsirary to the Accused’s

submission, the Chamber did not find that there badn a disclosure violation by the
Prosecutiorf® In any event, the Chamber will still consider wies the standard for admission
of these documents from the bar table has been itet. Chamber notes that, in ruling that the
Accused was not prejudiced by the late disclosdireome of the Documents, it left open the
possibility of the Accused tendering this matefiddrough an appropriate witness in court
during his defence case or in a future bar tabléianowhich clearly addresses the specific

requirements for the admission of evidence frombéuetable.?”’

11. As a preliminary matter, having conducted a revigwhe Documents and noted that the
Prosecution does not contest their authenticitg, @hamber finds that the Documents bear
sufficient indicia of authenticity such that theyaynbe admitted into evidence from the bar table,

if the remaining requirements of Rule 89(C) are.met

12. The Chamber also notes that 1D70200 was alreadyittadmas D1152 on
16 March 2011 and thus will not examine the Acciseequest with respect to this document

any further.

13.  With respect to 1D9963, the Chamber notes thatragligh translation of the document
has now been uploaded. Having reviewed the docynie®m Chamber is satisfied that it is
relevant and of probative value as it relates ® ¢Rtent to which the Srebrenica and Zepa
enclaves were demilitarised. The Chamber finds tihe requirements of Rule 89(C) of the

Rules have been met with respect to 1D9963 andadhtiit it into evidence from the bar table.

14. In the absence of an English translation for 1D38&3Chamber was unable to assess
the relevance and probative value of this docuneaerd,therefore denies its admission from the
bar table. Considering the 17 March 2014 deadioresubmissions on all exhibit-related

matters?® the Chamber finds that the translation for thisufoent should have been uploaded
by this date. Since no translation has been uplbathe Chamber will not entertain a further

request for its admission if a translation is euafly uploaded.

% See Response, Appendix A and confidential Appendix Bhe Chamber did not find a violation with respexct
65ter numbers 22959, 1D9951, 1D9958, 1D9963, 1D9964, 6699D70249, and 1D70367.

27 Decision on Accused’s Forty-Third to Forty-Fifffisclosure Violation Motions, 8 April 2011, para);Pecision
on Accused’s Thirty-Seventh to Forty-Second DisatesViolation Motions with Partially Dissenting Qypon of
Judge Kwon, 29 March 2011, para. 27; Decision oegu&ed’'s Twenty-Second, Twenty-Fourth and Twenty-
Sixth Disclosure Violation Motions, 11 November PQpara. 34.

% Order Regarding the Close of the Defence Cas€ebuary 2014, p. 3.

Case No. IT-95-5/18-T 5 19 March 2014



84870

15. The Chamber will now examine each of the Documemishich the Prosecution raised

specific objections.

16.  With respect to 1D3809 the Chamber recalls thaag previously indicated that written
media reports are unlikely to be considered adbisdrom the bar table, on the basis that
“written media reports would not meet the relialiind probative value requirements without a
witness to testify to the accuracy of the informattontained thereirf® In relation to 1D3809,
the Chamber has not received any other evidencelmmating the content of the document to
alleviate the Chamber’s concern about the religbitif this category of documents for the
purposes of admission from the bar taBlldn any event the Chamber is not convinced that th
content of 1D3809 is relevant given that it refershe smuggling of weapons by a UN battalion
in a geographical area completely unrelated todase against the Accused. As such the

Chamber will not admit into evidence 1D3809.

17.  The Prosecution has objected to the admission &96bB on the basis that it is of
marginal relevance. While it is a Srebrenica sglalocument dating back to 1993, the Chamber
has admitted a number of documents from this pesibith provide background to the lead up
to the events in Srebrenica in 1995. The Chambeatisfied that the document provides a
context for the Bosnian Serb military operationsSrebrenica in 1993, which is relevant
background for the purposes of this cis&he Chamber is therefore satisfied that 1D9964# is

relevance and has probative value and shall betsathinto evidence from the bar table.

18.  The content of 1D9968 relates to the Accused’s canthand control over Mlagliand is
thus clearly of relevance to this case. The Chansbef the view that 1D9968 could have been
tendered through John Wilson who authored this ah@eu particularly given that the Accused
was specifically granted additional time to revidvis document before continuing his cross-
examinatior?? However, the Chamber recalls its earlier findingt a party’s failure to tender a
document through a witness does not, in and offifgeevent it from being tendered from the
bar table and that such a document may be admiiteere its probative value is not
substantially outweighed by the need to ensureiratfial.®®> The Chamber finds that the

document is clear on its face and that the absehspecific contextualisation by Wilson about

29 Srebrenica Bar Table Decision, paras. 15-16; lecisn Prosecution’s Motion for the Admission ofddmnents
from the Bar Table (Municipalities), 25 May 201Mnicipalities Bar Table Decision”), paras. 30-31

30 See Municipalities Bar Table Decision, paras. 30—31.
31 See for example Prosecution’s Final Pre-Trial Brief, 18 May 20p@ya. 200.
32 Hearing, T. 4022—4023 (22 June 2010).

%3 Srebrenica Bar Table Decision, para. 17; DecisiofProsecution’s Motion for Admission of Eviderfoem the
Bar Table (Hostages), 1 May 2012, para. 11; Degisio Prosecution’s Bar Table Motion for the Adnmissof
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his comment that “There is also the issue that Mladbes not always follow political
directions”, is an issue the Chamber will assessatiributing the appropriate weight to the
document, but does not preclude its admission. Qtember is therefore satisfied that 1D9968

is of relevance and has probative value and withiad into evidence from the bar table.

19. It remains for the Chamber to assess whether tleeiments not discussed in the

preceding paragraphs (“Remaining Documents”) ftiid requirements of Rule 89(C).

20. Having reviewed the Remaining Documents and thengsgions of the Accused and the
Prosecution in that regard, the Chamber findsttiey are relevant and have probative value as
they go to a number of issues arising from the dbPAmended Indictment including: (1)
responsibility for and investigation of specificheduled shelling incidents in Sarajevo; (2)
international negotiations and the Accused’s ingalent in seeking a negotiated outcome to the
conflict; (3) the Accused’s response to concermzessed about scheduled detention facilities,
conditions in Sarajevo and the treatment of BosMaislims and Bosnian Croats; (4) disruption
of access to electricity, gas and water serviceSamjevo; (5) the role of UNPROFOR in
Sarajevo and its relationship with the Bosnian Sealership; (6) the investigation and arrest of
perpetrators of crimes committed by Bosnian Se(By;the extent to which the enclave of
Srebrenica was demilitarised; (8) violations of seefire agreements in Sarajevo; and (9)

facilitating humanitarian aid.

21. Consequently the Chamber finds that the requiresnehRule 89(C) of the Rules have
been met with respect to the Remaining Documents;hware relevant, have probative value,
and bear sufficient indicia of authenticity for tharposes of admission. The Chamber is also
satisfied that pursuant to Rule 89(D) the probatiakie of the Remaining Documents is not
substantially outweighed by the need to ensureratrial and that therefore they all may be

admitted into evidence.

V. Disposition

22.  Accordingly, the Chamber, pursuant to Rule 89(Cih&f Rules, herebGRANTS the

Motion in part and:

(@ ADMITS into evidence documents bearing the following@5humbers: 22959,
1D9951, 1D9953, 1D9954, 1D9955, 1D9956, 1D9963, a9 1D9966,
1D9967, 1D9968, 1D65335, 1D70249, and 1D70367;

Documents Related to the Sarajevo Component, 112049, para. 12; Municipalities Bar Table Decision,
paras. 11-12.
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(b)  ADMITS into evidence documents bearing the followingt&Snumbers under
seal: 1D3832 and 1D9958;

(c) INSTRUCTS the Registry to assign exhibit numbers for each tlnése
documentsand

(d) DENIES the remainder of the Motion.

Done in English and French, the English text baathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this nineteenth day of March 2014
At The Hague
The Netherlands

[Seal of the Tribunal]
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