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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons

Responsible for Serious Violations of Internatiohaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal’) seised of the “Motion for Bifurcated
Judgement” filed by the Accused on 5 May 2014 (“Mot), and hereby issues its decision

thereon.

1. In the Motion, the Accused requests that the Chanudoder that in the event he is
convicted, the issue of his sentence be determimadseparate sentencing judgement and that the
parties be allowed to address sentencing mattevgitten submissions filed no later than seven
days after any judgement of convictibrAs a basis for the Motion, the Accused submiés given
“the extraordinary broad scope” of the Third Amethdadictment, it is impossible to make
reasoned submissions on the sentence until the @hamas determined which crimes it finds the
Accused responsible for and under which mode gbamesibility? He argues that since all the
sentencing evidence was already presented duriagand an oral argument on the issue of
sentence is not being sought, this approach witl significantly delay the conclusion of the
proceedings and will, on the contrary, result ia hamber saving time and the parties saving
considerable resourcésThe Accused further contends that nothing inTttieunal’s Statute or its
Rules of Procedure and Evidence (“Rules”) prevethts Chamber from issuing a separate
sentencing judgement and that doing so would reftee emerging view that such a procedure is
fairer and of more assistance to the Court in tbenglex cases increasingly heard before

international tribunals than the unified judgememtcedure™

2. The Office of the Prosecutor (“Prosecution”) filkwk “Prosecution Response to Kar&t¥i
Motion for Bifurcated Judgement” on 15 May 2014 €é$ponse”), opposing the Motion. The
Prosecution argues that Rule 87(C) is irrelevanwhether the Chamber should grant a bifurcated
proceeding and that Rule 86(C) precludes the remeglyested in the Motioh.

3. The Chamber recalls that during thé"IBenary session of the Tribunal's judges held on
9 July 1998, a number of amendments to the Rulee wdopted in order to move to a single

judgement on conviction and sentefic@f particular relevance to the Motion, the Chamfates

Motion, paras. 5, 9.

Motion, paras. 2—3.

Motion, paras. 5-6.

Motion, para. 8see also Motion, para. 7, wherein the Accused argues that in 20@0nandatory language making

it compulsory for Trial Chambers to issue a single @rdgnt on conviction and sentence was deleted from Rule
87(C).

Motion, para. 3.

® The following Rules were thus amended or deleted: Rulésspg5, 86, 87, 88, 8Bis (now 108), 100, and 101.
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that Rule 87(C) was adopted to read: “If the T@abmber finds the accused guilty on one or more
of the charges contained in the indictment, it Ishithe same time determine the penalty to be
imposed in respect of each finding of guilt”Accordingly, as of 1998, Trial Chambers of the
Tribunal have applied this single procedure, deii@ng the sentence in the judgement on
conviction® This procedure continued to be applied afterstitzsequent amendment to Rule 87(C)

in December 2008 which resulted in the current formulation of RBEC), namely:

If the Trial Chamber finds that accused guilty ave @r more of the charges contained in
the indictment, it shall impose a sentence in retspkeach finding of guilt and indicate
whether such sentences shall be served consegutivebncurrently, unless it decides to
exercise its power to impose a single sentenceatefy the totality of the criminal
conduct of the accused.

4. In light of the practice of the past 14 years, tleamber does not consider that the
December 2000 deletion of the phrase “at the same® from Rule 87(C) indicates an intention to
return to the initial procedure of first pronoungion an accused’s guilt before determining the
sentence in a subsequent and separate judgemerthefore, the Chamber is not satisfied that
the single procedure applied since 1998 in allchséore the Tribunal infringes upon the rights of
the Accused to a fair trial. The Chamber thereflonds no reason to depart from the settled
practice on sentencing before the Tribunal. Thuthe event that the Chamber issues a judgement
of conviction against the Accused, it shall alstedmine the sentence to be imposed in the same
judgement. The parties are expected to addressattgrs of sentencing they deem necessary in
their final briefs that are to be filed by no latean 29 August 2014 and during closing arguments
scheduled between 29 September and 7 October'2014.

The Chamber notes that contrary to the Prosecutiontission in the Response, Rule 86(C) is not relevant to the
Motion as it pertains to the presentation of closing argusnand the Accused does not request to be given the
opportunity to make a separate closing argument on senteriRatber, he requests that the parties be allowed to file
written submissions on the issue and that the Chamber issepasate judgement on sentencing. In that regard,
Rule 87 (C) is the most relevant Rule to the Motion.

8 The first Trial Chamber to do so was in the caseejfiZDelalié et al., see Prosecutor v. Delali¢ et al., Case No. IT.
96-21-T, Judgement, 16 November 1998, para. 83, holding thdtéfeds previously a separate hearing was held to
determine sentencing where necessary, only after thgenoeint had been rendered as to the accused’s guilt or
innocence, the amended Rules provide for simultaneous judgentesgr@encing”.

The first trial Judgement issued after the December 20@Mha@ment was in the case of KardindCerkez. The
only reference made to the then recent amendment is the 8eibifpity of imposing “a single sentence reflecting the
totality of the criminal conduct of the accusede Prosecutor v. Kordi¢ and Cerkez, Case No. IT-95-14/2-T,
Judgement, 26 February 2001, fn. 1787.

19 see Order on Filing of Final Trial Briefs, 21 March 2014, pp. 364der on Closing Arguments, 7 April 2014, pp. 3—
4,

Case No. IT-95-5/18-T 3 22 May 2014



5. Accordingly, the Chamber, pursuant to Rule 87(C)tled Rules, herebYpENIES the

Motion.

Done in English and French, the English text beathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twenty-second day of May 2014
At The Hague
The Netherlands

[Seal of the Tribunal]
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