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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutiof Bersons
Responsible for Serious Violations of Internatioklaimanitarian Law Committed in the Territory
of the former Yugoslavia since 1991 (“Tribunal”) 9eised of the Accused’s “Seventh Motion to
Re-Open Defence Case: Mladen Blagajgviled on 30 March 2015 (“Motion”) and hereby isss

its decision thereon.

. Background and Submissions

1. In the Motion, the Accused seeks leave to re-opsrDiefence case in order to hear the
testimony of Mladen Blagojeti* The Accused refers to an interview in October 20
Blagojevi (“Interview”) conducted by the Government of theitéd States of America (“USA”").
An investigator from the Office of the Prosecutt®Prpsecution”) was also present during the
Interview? According to the Accused, in the Interview, Blpga¢ said that Momir Nikolk told

his subordinates on 14 July 1995 that prisonensgaansported to Zvornik would be exchanged.

2. In the Accused’s submission this contradicts Nikelievidence in this case that he had
been informed by 12 July 1992 that prisoners werdd executed. Blagojevi testified as a
defence witness in thklladi¢ case in March 2015 and was cross-examined by refereo the
Interview?® After Blagojevi’s testimony, the Accused’s Legal Adviser requestiecopy of the

Interview from the Prosecution, which then providei the Accused on 16 March 2045.

3. The Accused contends that the Prosecution’s fatlardisclose the Interview as soon as
practicable amounted to a violation of Rule 68ha Tribunal’'s Rules of Procedure and Evidence
(“Rules”) as it contains information which contreidi the Prosecution’s caSeHe argues that this
disclosure violation prevented him from presentdiggojevic’s evidence before his Defence case
closed and that thus the Motion is tim@IyHe submits that the probative value of Blagajavi
testimony is “extremely high as it goes to a higbibytested and pivotal issue in the case”, namely

the truthfulness of Nikali's testimony that a plan existed to execute prisofrem 12 July 1992.

Motion, para. 1.

Motion, para. 1.

Motion, para. 2.

Motion, para. 3.

Motion, paras. 5-6.
Motion, para. 7.

Motion, paras. 8-9, 14.
Motion, paras. 10-11, 14.
Motion, para. 12.
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4. The Accused further argues that the probative vafube document is not outweighed by
the need to ensure a fair trial, given that Blagéjevould have been called as a Defence witness
had the Interview been disclosed by the Prosecyti@n to the close of his defence ca¥%eHe
further submits that Blagoje¥s testimony took less than two days in Miadi¢ case and could be
“considerably shortened in this trial” and wouldishnot cause significant del&y. While the
Accused states that he prefers to call Blagoéjéwitestify live to test his credibility, if delag a

concern to the Chamber, he requests that the lateive admitted pursuant to Rule 9812

5. The Accused acknowledges that Blagoj&svcredibility can be attacked by his subsequent
convictions and contradictions, but submits thaiséthare issues which go to weight and not the

admissibility of his evidenc¥.

6. On 13 April 2015, the Prosecution filed the “Pragemn Response to Seventh Motion to
Re-Open Defence Case: Mladen Blagajev{“Response”), opposing the Motidf. The
Prosecution argues that the Motion is based onratevant and unsupported argument that the
disclosure of the Interview was a violation of dsclosure obligations under Rule 68 of the
Rules®™ In addition, the Prosecution argues that (i) ififermation in the Interview does not
contradict Prosecution evidence, (ii) the Intervievin any event of negligible probative value; and
(iif) re-opening the case to admit such marginatenal is not warranted given the very advanced

stage of the trial®

7. The Prosecution observes that the Interview onigecanto its possession in late 2014 after
the closing arguments in this case had ended whesteived it from the USA” It disputes the
Accused’s argument that this still amounted toszldsure violation because an investigator of the
Prosecution was present during the Interview whi@s conducted by the Government of the
USA.® The Prosecution proceeds to argue that the cobofethe Interview is not contrary to
Momir Nikoli¢'s evidence about the intention to execute prispasrsuggested by the Accused.

It observes that Momir Nikali never claimed to have told Blagojéuhat prisoners were being

9 Motion, para. 14.
™ Motion, para. 16.
2 Motion, para. 17.
13 Motion, para. 13.
4 Response, para.
5 Response, para.
6 Response, para.
" Response, para.
'8 Response, para.
9 Response, para.
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taken to Zvornik to be killed and Blagojéwvas not present during the conversations where the

execution of prisoners was discusé®d.

8. The Prosecution further points to indicators whiah, its submission, undermine
Blagojevi’s credibility?* This includes the fact that Blagojéwivas found to have committed
immigration fraud in the USA by failing to declat@s involvement in VRS operations in
Srebrenica. He was deported to Bosnia and Herbmegg@nd subsequently tried and convicted for
crimes against humanity and, in the Prosecutionlsrgssion, he continued to lie about events
pertaining to his service in the VRS. It notes that contrary to the Accused’s submissipthis
regard, the Chamber is entitled to consider théairee value of the evidence when evaluating a
request to re-open the c&Selt submits that given the minimal probative vahfethe evidence
which the Accused seeks to tender, the Chambeldkeaarcise its discretion to decline to re-open
the casé’ It concludes that, in any event, the Chamber Ishdany the request given that the
probative value of the evidence is so low and isveighed by factors such as the very advanced
stage of the trial and the delay that would liketycaused

1. Applicable Law

9. The Rules do not specifically address whether typaay re-open its case-in-chief in order
to introduce additional evidence. According to filmésprudence of the Tribunal, a party may seek
leave to re-open its case to present “fresh” ewddethat is, evidence that was not in the possessio
of the moving party and which could not have bebémioed by the moving party before the

conclusion of its case-in-chief despite exercisiigeasonable diligence to do o.

10. The primary consideration in determining an appiaccafor re-opening a case to allow for

the admission of fresh evidence is the questionhadther, with reasonable diligence, the evidence

%0 Response, para. 4.

1 Response, para. 6.

22 Response, paras. 6-7.

3 Response, para. 7.

24 Response, para. 8.

5 Response, para. 9.

26 prosecutor v. Popoyiet al, Case No. IT-05-88-T, Decision on Motion to Reopen the PutisecCase, 9 May 2008
(“Popovit Re-opening Decision”), para. 2Brosecutor v. Popoyiet al.,Case No. IT-05-88-T, Further Decision on
Prosecution’s Motion to Admit Evidence in Rebuttal and togea its Case, confidential, 27 March 200Rdpovi
Further Decision”), para. 9®rosecutor v. Popoviet al, Case No. IT-05-88-T, Decision on Prosecution Second
Motion to Reopen its Case and/or Admit Evidence in Rebuttaifidential, 8 May 2009 Popovi Second Re-
opening Decision”), para. 6 Rrosecutor v. Delali et al, Case No. IT-96-21-A, Judgement, 20 February 2001
(“Celebii Appeal Judgement”), para. 28Brosecutor v. Delali et al, Case No. IT-96-21-T, Decision on the
Prosecution’s Alternative Request to Re-open the Prosecsif@ase, 19 August 1998({¢lebii Trial Decision”),
para. 26;Prosecutor v. Slobodan MiloSéyiCase No. IT-02-54-T, Decision on Application for a ltied Re-
opening of the Bosnia and Kosovo Components of the Prosec@ase, with Confidential Annex,
13 December 2005, paras. 8-14.
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could have been identified and presented in the-rashief of the party making the applicatidn.
Additionally, the burden of demonstrating that weble diligence could not have led to the

discovery of the evidence at an earlier stage $regtiarely” on the moving party.

11. Further, if it is shown that the evidence could have been found with the exercise of
reasonable diligence before the close of the daseChamber should exercise its discretion as to
whether to admit the evidence by reference to théative value of the evidence and the fairness
of admitting it late in the proceeding’s. These latter factors can be regarded as fallimteuthe
general discretion reflected in Rule 89(D) of theld?, to exclude evidence where its probative

value is substantially outweighed by the need suema fair triaf’

12. The following factors are relevant to the exercidethe Chamber’s discretion: (i) the
advanced stage of the trial; (ii) the delay likedybe caused by the proposed re-opening and the
suitability of an adjournment in the overall corttex the trial; and (iii) the probative value ofeth

evidence to be present&d.

[1l. Discussion

13. The Chamber notes that the Interview was only dssd to the Accused by the Prosecution
in March 2015. Thus, the Accused could not haveuth reasonable diligence identified the
Interview earlier. Therefore, the Chamber findstttihe Interview is fresh evidence, which could
not have been presented during the Accused’'s cike. Chamber has limited itself to assessing
whether the newly disclosed material in the Intwiwarrants re-opening and does not consider
that the issue of whether or not there was a discéoviolation by the Prosecution is relevant to

that assessment.

14. The Chamber reviewed the portions of the Intervieferred to by the Accused. In the

Interview, Blagojeut is questioned about why prisoners were being taefvornik and claimed

%" Celebi‘i Appeal Judgement, para. 28%povi: Re-opening Decision, para. Zopovi: Further Decision, para. 99.

%8 popovi: Re-opening Decision, para. 28ppovi: Further Decision, para. 98opovit Second Re-opening Decision
para. 68;Celebiéi Trial Decision, para. 28rosecutor v. Blagoje¥iand Jok#, Case No. IT-20-60-T, Decision on
Prosecution’s Motion to Admit Evidence in Rebuttal ancbhporated Motion to Admit Evidence under Rulel8
in its Case on Rebuttal and to Reopen its Case for a ddnfurpose, 13 September 200Blé&gojevi Trial
Decision”), para. 9.

9 Celebii Appeal Judgement, para. 283.

% Celebii Appeal Judgement, para. 283.

31 popovit Re-opening Decision, para. 2Bopovi: Further Decision, para. 10Bppovié Second Re-opening Decision,
para. 68Blagojevit Trial Decision, paras. 10-1Lelebii Appeal Judgement, paras. 280 (referenciaigbiéi Trial
Decision, para. 27), 290. With respect to the weighing eseerthe Tribunal’s jurisprudence establishes that it is
only in “exceptional circumstances where the justice ofcdee so demands” that a Chamber should exercise its
discretion to re-open a caseCelebiéi Trial Judgement, para. 27 (quoted with approvalCelebiti Appeal
Judgement, para. 288).
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that he had not been told anything but that hedchearerybody”, including Momir Nikok, talk
about “the exchange” When questioned further, Blagojévhaintained that even though Momir
Nikoli¢ had pleaded guilty with respect to events in Syefoa, he was told that there would be an
exchangé® Contrary to the Accused’s assertion, these vamssvers given by Blagojevin the
Interview do not contradict or even relate to thecsfic evidence of Momir Nikodi about personal
conversations he had with respect to the execuafigmisoners. The Chamber has also had regard

to the context in which Blagojevpave these answers.

15. The Chamber therefore finds that Blagojeviexpected testimony as presented in the
Motion would have no probative value with respectite content of Momir Nikotis evidence in
this case. The Chamber therefore finds that tiser® reason to exercise its discretion to re-open
the case to hear the evidence of Blagdjewr to admit the Interview in writing, at this yer

advanced stage of proceedings.

IV. Disposition

16.  For the reasons outlined above, the Chamber, porsaeRule 54 and 89(D) of the Rules,
herebyDENIES the Motion.

Done in English and French, the English text beathoritative.

4

Judge O-Gon Kwon
Presiding

Dated this twentieth day of April 2015
At The Hague
The Netherlands

[Seal of the Tribunal]

%2 Motion, Annex A, pp. 104-105.
% Motion, Annex A, p. 106.
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