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THIS TRIAL CHAMBER of the International Tribunal for the Prosecutioh Rersons

Responsible for Serious Violations of Internationddimanitarian Law Committed in the
Territory of the former Yugoslavia since 1991 (‘iunal”) is seised of the Accused’s “Motion
for Subpoena to Witness KW540” filed confidentiatim 16 December 2013 (“Motion”), and

hereby issues its decision thereon.

. Background and Submissions

1. In the Motion, the Accused requests, pursuant tte B4 of the Tribunal’'s Rules of
Procedure and Evidence (“Rules”), that the Chanmibsue a subpoena compelling Witness
KW540 (“Witness”), [REDACTED], to appear for testimy in his case on 11 February 2014.

2. The Accused submits that he has attempted to olth&inWitness’s voluntary co-

operation and the Witness “firmly indicated thatikeunwilling to testify"?

In support, the
Accused attaches as a confidential annex to théolat declaration from his investigator, who
spoke to the Witness on 10 December 2013 (“Dedtardt®* According to the Declaration, the
Witness stated that he would not testify beforeTttibunal or give a statement to the Accused’s
defence team, because [REDACTED]The Accused'’s investigator explained various @i

to the Witness. However, the Witness maintained his refusal tpeap to testify unless a
binding court order is issuéd.The Accused argues that this satisfies the rement that he

make reasonable efforts to obtain the Witness’antary co-operatiof.

3. The Accused further contends that there are reads®mrgrounds to believe that the
Witness has information which can materially adsistcasé. In the Motion, the Accused states
that [REDACTED], the Witness testified that [REDAED].” According to the Accused, the
Witness further testified in that case that [REDADI.)® [REDACTED]!! [REDACTED]*?
The Accused therefore maintains that the Witnesgidence, including documentary evidence

to be tendered through him, is relevant to refutes€ution evidence and show that: (i)

Motion, paras. 1-2, 16.
Motion, para. 4.
Declaration, p. 1.
Declaration, p. 1.
Declaration, p. 1.
Declaration, p. 1.
Motion, para. 4.
Motion, para. 5.
Motion, para. 6.

19 Motion, paras. 6-7.
1 Motion, paras. 7-8.
12 Motion, para. 9.
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operations to disarm Bosnian Muslims in villageE[RCTED] were not a “pretext for ethnic
cleansing”; (ii) Bosnian Muslims were not arrestedely because they were Bosnian Muslims;
and (iii) there was not a policy and practice tbtfapunish crimes committed by Bosnian Serbs
against Bosnian Muslims and Bosnian Crdats.

4, Finally, the Accused argues that the Witness'sinesty is necessary for his case
because he was [REDACTEE]. Thus, according to the Accused, no other persongive this
testimony or explain the documents authored byWhmess and this information is necessary
for a fair determination of the issues being trigd.

5. On 16 December 2013, the Prosecution notified thanther by email that it did not

wish to respond to the Motion.

1. Applicable Law

6. Rule 54 of the Rules provides that a Trial Chambay issue a subpoena when it is
“necessary for the purpose of an investigationher preparation or conduct of the trial”. A
subpoena is deemed “necessary” for the purposeilef B where a legitimate forensic purpose

for having the information has been shown:

An applicant for such [...] a subpoena before or myrthe trial would have to
demonstrate a reasonable basis for his belief theake is a good chance that the
prospective witness will be able to give informatiohich will materially assist him
in his case, in relation to clearly identified issurelevant to the forthcoming tridl.

7. To satisfy this requirement of legitimate forenpilarpose, the applicant may need to
present information about such factors as the ipasitheld by the prospective witness in

relation to the events in question, any relatiopsimat the witness may have had with the
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accused, any opportunity the witness may have tathserve those events, and any statements

the witness has made to the Prosecution or tootheelation to the events.

8. Even if the Trial Chamber is satisfied that the lmamt has met the legitimate purpose

requirement, the issuance of a subpoena may benoapate if the information sought is

13 Motion, paras. 10-12.
14 Motion, para. 13.SeeMotion, paras. 10-12.
!5 Motion, paras. 13, 15.

% prosecutor v. Halilowi, Case No. IT-01-48-AR73, Decision on the Issuance of Gemm, 21 June 2004
(“Halilovi ¢ Decision”), para. 6;Prosecutor v. Krstii, Case No. IT-98-33-A, Decision on Application for
Subpoenas, 1 July 2003K({sti¢ Decision”), para. 10 (citations omittedrosecutor v. Slobodan MiloSéyiCase
No. IT-02-54-T, Decision on Assigned Counsel Application faiedview and Testimony of Tony Blair and
Gerhard Schrdder, 9 December 2009i{HSevic Decision”), para. 38.

7 Halilovi¢ Decision, para. &rsti¢ Decision, para. 1MiloSevié Decision, para. 40.
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obtainable through other medfisFinally, the applicant must show that he has nradsonable
attempts to obtain the voluntary co-operation o€ thotential witness and has been

unsuccessful’

9. Subpoenas should not be issued lightly as theylvavihe use of coercive powers and
may lead to the imposition of a criminal sancti®nA Trial Chamber's discretion to issue
subpoenas, therefore, is necessary to ensurehtha&bmpulsive mechanism of the subpoena is
not abused and/or used as a trial tafttitn essence, a subpoena should be considerechadnet

of last resort?

[1l. Discussion

10. The Chamber first considers that the Accused hasemeasonable efforts to obtain the

voluntary co-operation of the Witness but has heesuccessfuf®

11. As stated above, in order to meet the necessityirgent for the issuance of a
subpoena, the applicant must show that he hassanmahle basis for his belief that there is a
good chance that the witness will be able to gifermation which will materially assist him in
his case, in relation to clearly identified issuelgvant to his triaf? The Chamber notes that the
Witness’s prospective testimony is related to [REDAD] crimes alleged in the Third
Amended Indictment (“Indictment”) including forcikransfer, unlawful detention in detention
facilities, destruction of property, and killings.The Chamber thus considers that such
prospective testimony relates to live issues irs tinial, namely the occurrence of crimes
[REDACTED] and the Accused’s responsibility for Bucrimes in regard to the alleged joint
criminal enterprise to permanently remove Bosniarslvih and Bosnian Croat inhabitants from
the territories of BiH claimed as Bosnian Serbitery.”®> Furthermore, having considered the
Accused’s submissions, the Chamber is satisfietittieae is a good chance that the Witness'’s

evidence will materially assist the Accused in ginesentation of his defence case with respect

'8 Halilovi¢ Decision, para. Milosevi: Decision, para. 41.

9 Prosecutor v. Perigj Case No. IT-04-81-T, Decision on a Prosecution Motionl§euance of a Subpoena ad
Testificandum, 11 February 2009, para.Pfpsecutor v. SimhaCase No. ICTR-01-76-T, Decision on the
Defence Request for a Subpoena for Witness SHB, 7 &gb2005, para. 3.

2 Halilovi¢ Decision, para. 6; Prosecutor v. Bfanin and Tal, Case No. IT-99-36-AR73.9, Decision on
Interlocutory Appeal, 11 December 2002, para. 31.

21 Halilovi¢ Decision, paras. 6, 10.

22 5ee Prosecutor v. Matti Case No. IT-95-11-PT, Decision on the Prosecution’s thadil Filing Concerning
3 June 2005 Prosecution Motion for Subpoena, confidentiabarnghrte 16 September 2005, para. 12. “Such
measures [subpoenas], in other words, shall be applied wittocaand only where there are no less intrusive
measures available which are likely to ensure the effeicth the measure seeks to produce.”

2 SeeMotion, para. 4; Declaration.
2 Krsti¢ Decision, para. 1(4alilovi¢ Decision, para. 6See alsMiloSevi: Decision, para. 38.
% |ndictment, paras. 9-14.
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to those clearly identified issues which are retiduva his case and thus, that the Accused has

satisfied the requirement of the legitimate foreqsirpose.

12. However, the Chamber recalls that even if it igsGatl that the applicant has met the
legitimate purpose requirement, the issuance ofulap@ena may be inappropriate if the
information sought is obtainable through other nsearThe Chamber first notes that it has
already received evidence tendered by the Accuseth® issues the Witness is expected to
testify about, including from witnesses who occdpigositions of a similar nature as the
Witness?® The Chamber further notes that the Witness's gerctive evidence is similar in
nature to witnesses who are scheduled to testifittfe Accused imminentl¥/, as well as to
witnesses who are listed on the Defence Sixth RdviRkule 65 ter Witness List,
[REDACTED]?® The evidence of these witnesses is related to[R&DACTED]?° (b)
[REDACTED];®® (c) [REDACTED]?*' (d)[REDACTED]** (e) [REDACTED]*
[REDACTED];** and (g) [REDACTEDF®

13.  As such, the Chamber is not satisfied that thereldvbe any specific evidence that the
Witness would add to what has already been obtaime@ obtainable, through other means.
The Accused is again reminded that subpoenas arethod of last resort for obtaining

information that is both legally and factually nedet and necessary to his caSe.

14.  Accordingly, the Chamber finds that the requireraeior the issuance of a subpoena

have not been met in this case.

%6 [IREDACTED].

2" [IREDACTED].

2 See, e.g [REDACTED].
% Seee.g, [REDACTED].
¥ seee.g, [REDACTED].
1 Seee.g, [REDACTED].
% Seee.g, [REDACTED].
¥ Seee.g, [REDACTED].
% Seee.g, [REDACTED].
% Seege.g, [REDACTED].

% Decision on Accused’s Motion to Subpoena Prime MinistdaMPant, 13 December 2012, para. 14; Decision
on Accused’'s Motion to Subpoena President Karolos Papo@&®)ctober 2012 para. 21; Decision on the
Accused’s Second Motion for Subpoena to Interview PegsiBill Clinton, 21 August 2012, para. 16.
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IV. Disposition

15.  For the reasons outlined above, the Chamber, putrsacRule 54 of the Rules, hereby
DENIES the Motion.

Done in English and French, the English text baiathoritative.

Judge O-Gon Kwon
Presiding

Dated this fourth day of May 2015
At The Hague
The Netherlands

[Seal of the Tribunal]
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