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TIDS TRIAL CHAMBER of the International Tribunal for the Prosecution of Persons 

Responsible for Serious Violations of International Humanitarian Law Committed in the Territory 

of the former Yugoslavia since 1991 ("Tribunal"); 

BEING SEISED OF the "Motion on behalf of Milan Gvero Seeking Reconsideration of the Trial 

Chamber's Refusal to Allow the Recall of Certain Witnesses and in the Alternative Certification of 

the same', filed confidentially on -l9 June~ 2009 ("Motion"); 

~Nt)TING thaCQvel'09leeks reconsideration- from the -Thal~Chamber- of its "Partial· Decision=en 

Gvero Motion Seeking Recall of Certain Prosecution Witnesses and the Reopening of the Case" 

("Impugned Decision"); 

N:Q:.f.IN'EHhat Gvero'stlbmi1:s~that-he has-show.Dc..good.cause ioFTecalling four witnesses;~oBntrary to 

the-fimlings-o¥..rre~ Trial-Chamber in the lllipugned Decision; 1 

=NO'fING Lhr,:.J;;vero further~ ~submits that the Imptlgned~ §ecision depri'les~ llim of his fair trial 

rights, notably by reversing the burden of proof and preventing him-trom responding to the 

Pro.secution's cas-e-; 2 

NOTING that Gvero ar~ues that the standard that the Trial Chamber imposed for permitting the 

recall oithe four witnesses was too narrow .and incorrect; 3 

NOTING that,. iHhe motion to recensider is denied, GV~(l-Seeks ·certificatien to appeal the~part of 

the ImpngrH~d ble&isien-in-regard to theu:eqllest IOTecallwitnessest 

N0'EING-h'1at Gvero-submits-that: 

2 

3 

4 

5 

(1) -dmrial-of the-re<juest to~recall witnesses signifiGamly affects the fair cORaae! of the 

proeeedings_ 8y depriving-him-Qf-testing the=veraGity'Df-the~ evidence adduced- against ~pim 

and.effectively:I'eversing the 1:mrden-ofproof;5 

(2) resolution of the matter by the Appeals Chamber may save time with respect to the 

entirety of the proceedings against Gvero before the Tribunal as it may avoid any possibility 

of are-trial; 6 

Motion, para~ 4~ 
Ibid., paras. 5-8. 

Ibid., para. 9. 
Ibid., para. 14. 
Ibid., para. 17. 
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(3) the Impugned Decision plainly affects the outcome of the triae 

(4) the Impugned Decision relates to "matters of such importance" that an immediate 

resolution by the Appeals Chamber may materially advance the proceedings;8 

NOTING that the Prosecution has not yet filed a response; 

..NOTING that re.consideration-oC ~decision is-peFIJJitted In-exceptionaLcases~'if a clear error of 

reasonmghas-.be.en::demonstratedd)f-ii"it-is-necessary to do-so to preventi~1l.stice,,9-and that;=i.n-t.l-te· 

latterc case; tPlLParty .arguing'fera reconsideratien -HUlst satisfY the-Trial Clfamber· that-there':are 

circumstances 'justifyingTeconsiaeration to prevent~injustice; 10 

CONSIUERfNG that-Gvero-has not identtfied~an-err0F of reasoning, because- he has not given any 

justification::ior_Jris-pmposition-th-at h'1e:.standard-that the. T-E:ai:Cha..'TIoerc imposed· for p.el'ffdtting the 

recall of these witnesses was too narrow and incorrect; 

CONSIDERING.Ji.URTHER that circumstances_justifyin g reconsideration to prevent injustice. do 

not exist,. giventile'uarrow scope and implications of theaclmission of the BDksanlca footage, the 

limited natnreof the evidence proposed to be..recalledby Gvero in response and the current stage of 

the proceedings; 

NOTING that;_pursuant to Rule 73(B), 'tdjecisions on·all mOTIellS are without interlocutory appeal 

save wit.'r .r-ertificruion by the Trial Chamber, which may grant such .certification if .the decision 

·in.volves_aP..'issue=thatwould signifieantIy affectthe fair a..'1.dexpeditious- conduct of the.pl'0ceedings 

or the---"©uteome of=t''letrial, and~for .which [ .... 1 an-immedia~resolutien-by the Appeals-Chamber 

maY-IP,jlteriall¥~advance the preGeedings"; 

6 

7 

8 

9 

10 

-Ibid.,.pa:ra. i&. 
Ibid;, pa:ra. 19. 

Ibid., pa:ra. 20. 
Decision Denying Motion fora Subpoena Duces Tecum CompeJling Momir Niko1ic to Disclose his Personal Notes, 
10 Janua:ry 2008, p. 4; Decision on Defence Motion Requesting Reconsideration or Certification of Decision 
Admitting Exhibits with Testimony of Witness 168, 20 July 2007, pp. 4-5 and note 26. See also Ndindabahizi v. 
Prosecutor, Case No. rCTR-0l-71-A, Decision on Defence "Requate de l'appe1ant en reconsideration de 1a 
decision du 4 avril 2006 en raison d'une erreur materielle", 14 June 2006, para. 2 (stating the standard of the 
Appeals Cha:rnber of both rCTY and rCTR for reconsideration of interlocutory appeals decisions). 
Decision Denying Motion for a Subpoena Duces Tecum Compelling Momir Nikolic to Disclose his Personal Notes, 
10 Janua:ry 2008, p. 4; Decision on Defence Motion Requesting Reconsideration or Certification of Decision 
Admitting Exhibits with Testimony of Witness 168, 20 July 2007, p. 5 and note 27. See also Prosecutor v. Galic, 
Case No. IT-98-29-A, Decision on Defence's Request for Reconsideration, 16 July 2004, p. 2 (considering that for 
an appellant to succeed in requesting reconsideration of an Appeals Cha:rnber decision, "he must satisfy the 
Appeals Cha:rnber of the existence of a clear error of reasoning in the Decision, or of pa:rticula:r circumstances 
justifying its reconsideration in order to avoid injustice"). 
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NOTING that Rule 73(B) precludes certification unless the Trial Chamber finds that both of its 

requirements are satisfied, and that even where both requirements of Rnle 73(B) are satisfied 

certification remains in the discretion of the Trial Chamber,l1 and that certification pursuant to Rule 

73(B) is not concerned with whether a decision was correctly reasoned or not;12 

CONSIDERING that the Boksanica Footage and the evidence proposed to be recalled by Gvero in 

~esponse are of-such a limited nature that the Impugned Decision is not one-which significantly 

affects-h'le fair 1IIlU expeditiousoGQnduct-of-th.e pmeeedings or the outcome-of the trial;-

CONSIDE~G that, in the opinion of the Trial Chamber, the submissions put forward by Gvero 

fail to take into consideration the late stage of the trial proceedings; 

-C6NSmERING~ ceI'lsequently, thaLatthisclate stage ®fthe pro=dings-the Triai°ChambeE=iB-.tlot-

satisfied1:iiat the Impugned'JJecision invol-ves an issue that-woukl"srgnffi:cantly affect the-fair and 

expeditious-conduct of-the-pwce:edings or the_outcomeofthe1:ri-aI, oLfor whichoan immediate

resolution-by the Appeals-Chamber wonld -materially advarrce'the proceedings; 

HEREBY DENIES the Motion. 

Done in Englisbcand FreIlGn-, the English text being authoritative. 

Dated tbis_twenty~si)(th-darof June2009 
At The Hague 
The-Netherlands 

CanneLAgius 
Presiding 

II Prosecutor v. Strugar, Case No. IT -01-42-T, Decision on Defence Motion for Certification, 17 Inne 2004, para. 2. 
12 Prosecutor v. Milosevic, Case No. IT-02-54-T, Decision on Prosecntion Motion for Certification of Trial Chamber 

Decision on Prosecntion Motion for Voir Dire Proceedings, 20 Inne 2005, para. 4. 
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