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TRIAL CHAMBER III (“Chamber”) of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International

Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
(“Tribunal”),

PROPRIO MOTTU,

NOTING the “Decision on the Prosecution Motion for Admission of Transcript of
Evidence Pursuant to Rule 92 bis of the Rules” rendered publicly by the Chamber on
28 September 2006 (“Mesi¢ Decision”), in which the Chamber: 1) admitted in part the
testimony of Stjepan Mesi¢ heard in The Prosecutor v. Tihomir Blasic case from 16 to
19 March 1998, in its redacted version attached in the Annex to the Mesi¢ Decision;
2) authorised Counsel for the six Accused to cross-examine Stjepan Mesi¢ and 3)
stayed its decision on the admission of exhibits tendered into evidence during the
testimony of Stjepan Mesi¢ in The Prosecutor v. Tihomir Blasic case until they had

been presented to the witness and debated before the Chamber,

NOTING the “Decision on Prosecution Motion for Admission of Eleven Pieces of
Evidence Pursuant to Rule 92 bis of the Rules” rendered confidentially by the
Chamber on 14 February 2007 (‘“Prozor Decision”), in which the Chamber admitted
the testimony of Witness DP together with the exhibits attached to his statement, and

ordered his appearance for cross-examination,

CONSIDERING that the Chamber notes that neither Stjepan Mesi¢ nor Witness DP
have appeared before the Chamber for cross-examination; that the Prosecution has
closed its case and these two witnesses can no longer be called by the Prosecution to
appear for cross-examination; that this fact, therefore, gives rise to some uncertainty
with regard to the status of their testimonies which had been admitted by the Chamber

on account of the need to cross-examine them,

CONSIDERING that in the Mesi¢ Decision, the Chamber noted that the testimony of
Stjepan Mesi¢ dealt with elements essential to the Prosecution's case, namely the
existence and functioning of the joint criminal enterprise and the role played by the
authorities of the Republic of Croatia in the events alleged by the Amended
Indictment of 11 June 2008 (“Indictment”); that this factor could, according to the
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Chamber, argue for the dismissal of the testimony of Stjepan Mesi¢ pursuant to Rule
92 bis (A) (ii) (c) of the Rules of Procedure and Evidence (“Rules”);1 that,
nevertheless, by authorising the Defence to cross-examine Stjepan Mesic, it fully
protected the right of the Accused to a fair trial; that it is, therefore, under these

circumstances that the Chamber admitted Stjepan Mesi¢'s testimony,”

CONSIDERING that the Chamber now finds that the admission of Stjepan Mesic¢'s
testimony, who did not, therefore, appear for cross-examination, no longer meets the
conditions set forth in the Mesi¢ Decision; that, consequently, it decides to amend the
said Decision and reject the testimony of Stjepan Mesi¢ and the exhibits pertaining to
the said testimony for which the Chamber had decided to stay its decision on their

admission until the appearance of Stjepan Mesi¢,

CONSIDERING, furthermore, that in the Prozor Decision, the Chamber found that
the statement of Witness DP referred to the alleged sexual acts mentioned in
paragraph 55 of the Indictment whereas no other witness had given or would give oral
evidence before the Chamber and that, moreover, he contradicted himself regarding
the circumstances of the death of a person mentioned in the confidential Annex to the

Indictment,3

CONSIDERING that the Chamber therefore held that under those circumstances the
requirements of a fair trial made it necessary for the Defence to be given the right to
cross-examine Witness DP in order to fully verify the Prosecution’s argument and

respond to all concerns regarding the reliability of the statement,*

CONSIDERING that the Chamber now finds that the admission of the statement of
Witness DP, who did not appear for cross-examination either, no longer meets the
conditions set forth in the Prozor Decision; that, consequently, it decides to amend the
said Decision and reject the testimony of Witness DP and the exhibits attached to the

said statement,

! Mesi¢ Decision, paras 33 and 35.
2 Mesi¢ Decision, para. 33.
3 Prozor Decision, para. 47.
* Prozor Decision, para. 47.
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FOR THE FOREGOING REASONS,
PURSUANT TO Rules 54, 92 bis and 92 ter of the Rules,
AMENDS the Mesi¢ and Prozor Decisions, AND

DISMISSES the testimony of Stjepan Mesi¢® and the statement of Witness DP
(P09199) together with the pertaining exhibits.

Done in English and in French, the French version being authoritative.

Isigned/
Jean-Claude Antonetti
Presiding Judge
Done this seventh day of December 2009
At The Hague
The Netherlands
[Seal of the Tribunal]

* The Chamber notes that the testimony of Stjepan Mesic and the pertaining exhibits were not uploaded
onto ecourt and do not bear a reference number.
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