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I, O-Gon Kwon, Judge of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 (“Tribunal’), acting in my current capacity as duty Judge in accordance with
Rule 28 of the Rules of Procedure and Evidence (‘“Rules”), am seised of the “Appeal Against the
Decision Denying Franko Simatovi¢’s Urgent Request For Provisional Release”, filed publicly on
27 July 2011 (“Appeal”) against the confidential “Decision on Simatovi¢ Defence Request for
Provisional Release during Summer Recess”, rendered by Trial Chamber I of the Tribunal (“Trial
Chamber”) on 20 July 2011 (“Impugned Decision”). The Office of the Prosecutor (“Prosecution”)
publicly filed the “Prosecution Response to Appeal Against the Decision Denying Franko

Simatovic¢’s Urgent Request For Provisional Release” on 29 July 2011 (“Response”™).

|. Background

1. On 7 July 2011, Mr. Franko Simatévf“the Accused”) filed a confidential motion before
the Trial Chamber seeking provisional release liergeriod of the summer recess, or for a lesser
period deemed appropriate by the Trial Chamber (fh3).® The Trial Chamber denied the
Motion pursuant to Rules 54 and 65 of the RaléEhe Trial Chamber took into account that the
proceedings had reached the post-Rulei9@age but concluded that this change did not “gbe

to a reasonable fear that the Accused will attetopabscond” and that given the guarantees
provided by Serbia, that it remained satisfied i@t Accused would appear for trial if granted
provisional releasd. It also found that it had not received any neforimation to change its
conclusion that the Accused “would not pose a damgeny victim, witness or other person if
released” However, the Trial Chamber noted that given thest{Rule 98is stage of the
proceedings it should not grant provisional releaskess compelling humanitarian grounds were
present and that in this case it was not convirtbatl there were such compelling humanitarian

grounds’

Il. Submissions

2. The Accused challenges the Impugned Decision onbtdmgs that the Trial Chamber
committed an error in law in requiring “compellingumanitarian grounds” before granting
provisional release. He observes that the “compelling humanitarianugds” standard was not

“foreseen as a condition for provisional releasetier Rule 65(B) of the Rules and that once the

Urgent Simatovi Request for Provisional Release During the Summerciddi®ecess, 7 July 2011, paras. 1-2.
Impugned Decision, para. 13.

Impugned Decision, para. 9.

Impugned Decision, para. 10.

Impugned Decision, paras. 11-13.

® Appeal, para. 4.
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Trial Chamber found that the stipulated conditiomsler Rule 65(B) had been met it “had every
reason to exercise its discretion in favour of fsimnal release®. The Accused stresses that he
enjoys the presumption of innocence even aftectimelusion of the Rule ®8s procedure and that
the differing standard applied after this phase¢hef proceedings does not accord with the “sense

and spirit of Rule 655,

3. The Prosecution submits that the Appeal shouldi$midsed on the basis that the Appeals
Chamber “recently denied a previous appeal by Sim@atvith an identical ground of appeal and
nearly verbatim argumentation” and the Accused maidpresented any reasons why the Appeals
Chamber should reach a different reSulaccording to the Prosecution the Trial Chambes wa
bound to follow Appeals Chamber jurisprudence analt the Accused failed to present any
argument why the Trial Chamber erred in followirtte t“compelling humanitarian grounds”
standard which had been recently affirmed by thpefts Chambéef**

I1l. Applicable Law and Standard of Review

4. Pursuant to Rule 28(C) of the Rules, all “applieas in a case not otherwise assigned to a
Chamber, other than the review of indictments,|db@atransmitted to the duty Judge” and the duty
Judge is required to act pursuant to Rule 54 idimgavith such an application. Rule 28(D)
provides that the provisions of Rule 28 applytatis mutandiso applications before the Appeals
Chamber. No Chamber had been assigned for theogmrpf this Appeal prior to the
commencement of the Tribunal’s summer recess arédfire the Appeal shall be decided by me as
duty Judge pursuant to Rules 28(C) and 28(F).

5. An interlocutory appeal is not de novoreview of the Trial Chamber’'s decisioh. A

decision on provisional release by the Trial Chambwler Rule 65 of the Rules is a discretionary
one and therefore, the relevant question is notthdnrel, as duty Judge, agree with that
discretionary decision but whether the Trial Chambas correctly exercised its discretion in

reaching that decisioli. The Appeals Chamber has held that in order teessfully challenge a

" Appeal, para. 5.

8 Appeal, paras. 6-7.

° Response, para. 1.

19 Response, paras. 4, 15-20.

" Response, paras. 29-32.

2 prosecutor v. Mowilo Perisic., IT-04-81-AR65.1, Decision on Mr. Pexi& Appeal Against the Decision on Mr.
PeriSt’s Motion for Provisional Release, 29 July 2011 (duty Judt@gdision on Perii Appeal”), para. 6, citing
Prosecutor v. Prl et al.,Case No. IT-04-74-AR65.25, Decision on Slobodan Praljak’s Apagsinst Decision on his
Motion for Provisional Release, 10 June 2011 (“Decisionrafjdk Appeal”), para. 3.

13 Decision on PerigiAppeal, para. 6; Decision on Praljak Appeal, paras. Brésecutor v. Prli et al.,Case No. IT-
04-74-AR65.23, Decision on Valentin C8s Appeal Against the Trial Chambei®cision Relative & la Demande de

3
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discretionary decision on provisional release, dypaust demonstrate that the Trial Chamber has
committed a “discernable error” and that a Triab@ler’s decision will only be overturned where
it is found to be “(1) based on an incorrect intetation of governing law; (2) based on a patently
incorrect conclusion of fact; or (3) so unfair areasonable as to constitute an abuse of the Trial
Chamber’s discretion™ It will also “consider whether the Trial Chambeas given weight to
extraneous or irrelevant considerations or hasdaib give weight or sufficient weight to relevant

considerations in reaching its decisidn”.

6. The applicable law governing provisional releasd provisional release procedures is set

out in the Trial Chamber's previous decisions is tase?®

[ll. Discussion

7. The jurisprudence of the Appeals Chamber, albeit nbgjority, has established an
interpretation of Rule 65(B) whictequiressufficiently compelling humanitarian reasons befan
Accused person, at a late stage in proceedingsbwijranted provisional releae The Appeals
Chamber has held that “an application for provialaelease brought at a late stage of proceedings,
and in particular after the close of the Prosecutiase, will only be granted when serious and

sufficiently compelling humanitarian reasons extét’

8. | personally do not agree with this formulationtbé Appeals Chamber, which places an
additional hurdle at a later stage in the procegsjim hurdle not provided for by the Rules. A
majority decision of the Appeals Chamber itselfdaded that “Rule 65(B) of the Rules does not

mandate humanitarian justification for provisionelease™® In addition other dissenting voices in

Mise en Liberté Provisoire de L’Accusé Valerdiori¢, 24 December 2009 (duty Judge) (confidential decisidbpié
Decisiori), para. 6.

14 Decision on PerigiAppeal, para. 7; Decision on Praljak Appeal, par&résecutor v. Prli et al.,Case No. IT-04-
74-AR65.5, Decision on Prosecution’s Consolidated Appealmsti@lecisions to Provisionally Release the Accused
Prli¢, Stoji, Praljak, Petkowi andCori¢, 11 March 2008 (“Prii 2008 Decision”), para. 5.

15 Decision on PerigiAppeal, para. 7; Decision on Praljak Appeal, para. 4;

'8 Impugned Decision, para. 8 citing Decision on Defence Reéezgiesting Provisional Release During the Winter
Recess, 10 December 2010, para. 4; Decision on Defence RReaegsting Provisional Release During the Winter
Court Recess, 15 December 2009, paras. 11-12; DecisiDefence Request Requesting Provisional Release, 15
October 2009, paras. 10-12.

7 prlic 2008 Decision, para. 2Prosecutor v. Pr et al.,Case No. IT-04-74-AR65.7, Decision on “Prosecution’s
Appeal from Décision Relative & la Demande de Mise eartébProvisoire de L'Accusé Petkéwdated 31 March
2008”, 21 April 2008 (“Petkovi Decision”), para. 17Rrosecutor v. Prl et al.,Case No. IT-04-74-AR65.8, Decision
on “Prosecution’s Appeal from Décision Relative a la Dematedblise en Liberté Provisoire de L’Accusé dated

7 April 2008”, 25 April 2008, para. 1®rosecutor v. Stani&i& Simatové, Case No. IT-03-69-AR-65.7, Decision on
Franko Simatow's Appeal Against the Decision Denying his Urgent Requestriavifional Release, 23 May 2011
(“Simatovi¢c Decision”), p. 1.

18 petkovit Decision, para. 17; Decision on Praljak Appeal, paraifa®vi Decision, p. 1.

19 Prosecutor v. Prl et al.,Case No. IT-04-74-AR65.6, Reasons for Decision on PrdsecsiUrgent Appeal Against
“Décision Relative a la Demande de Mise en Liberté Poinéisle L’Accusé Puél Issued on 14 April 2008, 23 April
2008, paras. 14-15, citing Rrf2008 Decision, para. 21.

4
Case No.: IT-03-69-AR65.9 4 August 2011



18

Appeals and Trial Chamber decisions have conslgtequestioned the Appeals Chamber’s
interpretatiorf° There are at least three underlying issues whishserve are problematic with

respect to the current interpretation of the Appé&tiamber.

9. Firstly, the artificial distinction between the stiard applied in considering provisional
release requests made before and after the Rbie €8ge of proceedings is inconsistent with the
presumption of innocence which an accused persotint@s to enjoy in the post-Rule BB phase

of the case. Atrticle 21(3) of the Statute of theblinal guarantees that the accused “shall be
presumed innocent until proved guilty”, a presumptvhich is in no way affected when a case

reaches the post-Rulel§i8 phase.

10.  Secondly, the current version of Rule 65(B) makes reference to the “sufficiently
compelling humanitarian reasons” standard. Therimetation adopted by the majority of the
Appeals Chamber effectively re-introduces an addél requirement which is comparable to the
“exceptional circumstances” language which was ifipalty removed from the wording of the rule
in November 1998

11.  Thirdly, Rule 65(l)(iii) requires the Appeals Chaenbto be satisfied that “special
circumstances exist warranting such release” beforeonvicted person is granted provisional
release. It is irrational and unreasonable th&irbebeing granted provisional release an accused
person, who still enjoys the presumption of inn@eemven after the Rule B8 stage of the
proceedings should be held to the ostensibly mioiegsnt “sufficiently compelling humanitarian

reasons” standard when a convicted person is befket“special circumstances” stand&rd.

12. However, it is apparent that the majority of thepdpls Chamber does not agree with my
observations and | do not think that it is apprafaithat the responsibility for the reversal,

confirmation or development of this standard shdagddeft to a single duty Judge. Having reached

20 For example see: Decision on Praljak Appeal, Dissentingi@pbf Judge GiineyProsecutor v. Prt et al.,Case
No. IT-04-74-AR65.24, Decision on Jadranko &sliAppeal Against the Trial Chamber Decision on his ibfofor
Provisional Release, 8 June 2011 (“®8011 Decision”), Partially Dissenting Opinion of Judge GlneyaS&ini
Decision, Dissenting Opinion of Judge GiinBypsecutor v. Stanigi& Zupljanin, Case No. IT-08-91-AR65.1,
Decision on Méo Stanist’s Appeal Against Decision on his Motion for Provisional éasle, 11 May 2011 (“Mo
Stanis¢ Decision”), Separate Opinion of Judge Patrick Robin€ami¢ Decision paras. 15-17Prosecutor v. Popoyi
et al.,Case No. IT-05-88-AR65.10, Decision on Radivoje Milethppeal Against Decision on Miléts Motion for
Provisional Release, 19 November 2009 (confidential decisloimi Dissenting Opinion of Judges Guney and Liu;
Prosecutor v. Popoviet al.,Case No. IT-05-88-T, Decision on Mil€s Motion for Provisional Release, 15 October
2009 (confidential decision), (“MilatiDecision”), Judge Prost’s Dissenting Opini®mpsecutor v. Gotovina et al.,
Case No. IT-06-90-AR65.3, Decision on Iv@ermak’s Appeal against Decision on His Motion for Provisional
Release, 3 August 2009, Partly Dissenting Opinion of Ju@degy and Liu.

%1 Decision on Praljak Appeal, Dissenting Opinion of Judge GiMéso Stani& Decision, Separate Opinion of Judge
Patrick Robinson, paras. 4-6; Mileeicision, Judge Prost’'s Dissenting Opinion, paras. 4-6; Riétkecision,
Partly Dissenting Opinion of Judge Giiney, paras. 3-4.
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the conclusion that it is for the Appeals Chambmd aot for a single duty Judge to reverse the
“sufficiently compelling humanitarian reasons” stard, | do not find that the Trial Chamber based
its decision on an incorrect interpretation of gomeg law or that there was any discernable emor i

its conclusion that this standard was not met m ¢ircumstances of the Accused. The Trial
Chamber was simply applying the standard goverpiyisional release applications which had
been developed by and affirmed by the jurispruderidbe Appeals Chamber. In addition, | find

that the Trial Chamber did not base its decisiom 6patently incorrect conclusion of fact” and that

its decision was not “so unfair or unreasonabldéoasonstitute an abuse of the Trial Chamber’s

discretion”.

V. Disposition

For the foregoing reasons, pursuant to Rules 54 and 65 of the Rules, I hereby DISMISS the Appeal
in its entirety and AFFIRM the Impugned Decision.

Done in English and French, the English version being authoritative.

T

Judge O-Gon Kwon
Duty Judge

Dated this fourth day of August 2011
At The Hague
The Netherlands

[Seal of the Tribunal]

2 Mi¢o Stanist Decision, Separate Opinion of Judge Patrick Robinson, g8&20; Mileti Deicision, Judge Prost’s
Dissenting Opinion, paras. 10-12; Petkoiecision, Partly Dissenting Opinion of Judge Glney, pards. 3
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