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THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR THE FORMER YUGOSLAVIA

Case No. IT-05-88/1-PT

THE PROSECUTOR

V.

MILORAD TRBIC

PUBLIC

PROSCUTOR’S EIGHTH PROGRESS REPORT

1. Pursuant to the Referral Bench’s Decision on Referral of Case Under Rule
11 bis with Confidential Annex (“Referral Decision™) of 27 April 2007, the

Prosecutor hereby files his eighth progress report in this case.

2. The Decision on referral ordered:

...the Prosecutor to file an initial report to the Referral Bench
on the progress made by the Prosecutor’s Office of Bosnia and
Herzegovina in this case six weeks after transfer of the
evidentiary material. Thereafter, the Prosecution shall file a
report every three months. These reports shall include
information on the course of the proceedings before the
competent national court after commencement of trial, and
shall include any reports or other information received from
any international organizations also monitoring the
proceedings.'

3. The seventh progress report in the Trbi¢ case was filed on 23
January 2009.%

4. FPFollowing the agreement between the Chairman in Office of the
Organization for Security and Co-operation in Europe’s Mission to Bosnia
and Herzegovina (the “OSCE”) and the Office of the Prosecutor (“OTP”),
the Prosecutor received OSCE’s seventh report on 21 April 2009.° The
Report outlines the main findings of trial monitoring activities to date in the

Trbic case, from the perspective of international human rights standards.

Prosecutors v. Milorad Trbi¢ (“Trbi¢ case”), Case No. IT-05-88/1-PT, Referral Decision, p.
26.

Trbic case, Prosecutor’s Seventh Progress Report, 23 January 2009.

OSCE’s Seventh Report in the Milorad Trbi¢ Case Transferred to the State Court pursuant to
Rule 11 bis, April 2009 (“Report”).
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5. The OSCE summarises the proceedings in the Trbic case to date as

follows: 4

e The court held ten hearings, during which it heard six
witnesses. Four of these witnesses testified without
protection, while two received some protection.

e On 12 January 2009 the first of the protected witnesses
testified under a pseudonym and in closed session at times
when his identity could be compromised. The second
testified on 23 February 2009 also utilizing a pseudonym.
Nevertheless, the Court allowed the public to attend this
testimony, but ordered the attendees which included a media
representative, to keep both the identity of the witness and
the content of his testimony secret.

e On 4 March 2009, the Prosecution filed an amended
indictment, which primarily reorganised the charges against
the Defendant and revised the facts to ensure that they are
consistent with those that have been presented at trial.

e The Defendant remains in custody because of the risk of
flight and threat to public security pursuant to a decision of 6
March 2009.

6. In addition, the OSCE provides a note on the filing of compensation claims
by injured parties in this case.” On 2 February 2009, the State Prosecutor’s
Office of Bosnia and Herzegovina (POBiH) informed the Court that it had
sent out approximately 2500 notices to injured parties who it assessed may
have viable compensation claims against Trbi¢. Since that time, several
hundred compensation claims by injured parties have been filed with the
Court. According to the POBiH, this is the first time that it has undertaken
its duty to notify injured parties about their right to file compensation
claims against a defendant to be settled through criminal proceedings.® The
OSCE notes this as a positive development, especially since previous
reports have noted that judges and prosecutors tend to neglect their duties
with regard to the law’s obligation for them to inform about, investigate

and decide such claims.’

Report, Summary of Developments, p. 1
Report, pp. 2-3.

Report, p. 2.

Ibid.
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7. Attached to this report is a copy of the OSCE’s Report.

Word Count: 590

Progecutor “% w7 !
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Dated this twenty third day of April 2009 N paet S/
At The Hague S et
The Netherlands T
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SUMMARY OF DEVELOPMENTS

The case of Milorad Trbié (hereinafier also Defendant) is the sixth case transferred from the ICTY to
the BiHl State Court pursuant to Rule 115is of the ICTY Rules of Procedure and Bvidence (RoPE).
This constinmes the seventh report in this case that the OSCE Mission 1o Bosnia and Herzegovina
{Mission) submits to the ICTY Prosecutor, covering the period from 10 January 2009 to 3 April 2009.

This report provides a summary of procsedings and, thereafter, makes a note on the positive
development regarding the submission of injured party compensation claims in these criminal
proceedings.

The proceedings of this reporting period can be summarised as follows:

The Court held ten hearings, during which it heard six witnesses. Four of these witnesses
testified without protection, while two received some protection.'

On 12 January 2009 ths first of the protected wimesses tostified under a pseudonym and in
closed session at times when his identity could be compromised. The second testified on 23
February 2009 also utilizing a pseudonym. In what appears to be an inconsistent decision,
however, the Court allowed the public 1o attend this testimony, but ordered the anendees,
which included a media representative, to keep both the identity of the witness and the content
of his testimony secret. Clarification on this decision has been sought,

On 4 March 2009, the Prosecution filed an amended indictment, which primarily reorganised
the charges against the Defendant and revised the facts to ensure that they are consistent with
those that have been presented at trial.

The Defendant remains in custody because of the risk of flight and threat to public securicy
pursuant 1o a decision of 6 March 2009,

The next court session is scheduled for 6 April 2009,

! Hearings were held on 12, 16, and 19 January, 2, 9 and 23 February, and 9, 16, 23 and 30 March 2008.
Witnesses testified on 12 and 26 January, 23 February, and 23 March 2009,
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NOTE ON FILING COMPENSATION CLAIMS IN THESE CRIMINAL PROCEEDINGS

On 2 February 2009, the Prosecution informed tho Court that it had sent out approximately 2500
notices to injured parties who it assessed may have viable compensation ¢laims against the Defendant.
Since that time, several hundred injured party compensation claims have been filed with the Court.
According to the Prosecution, this is the first time that it has undertaken its duty to notify injured
parties about their right to file compensation claims against a defendant to be sottled through criminal
proceedings.?

This is a positive development, especially since previous OSCE reports have noted that judges and
prosecutors tend to neglect their duties with regard to the law's obligation for them to inform injured
partics of their right to file compensation claims in criminal proceedings, to investigats these claims,
and to decide upon them when possible.’

It is important to note, however, that the Prosecution®s obligation with respect to compensation claims
does not end with notification. According to the July 2008 amendments to the Criminal Procedure
Code of BiH (CPC BiH), which included provision (2)Xg) in Article 35 on The Rights and Duries of
the Prosecutor, the Prosecution must “establish facts necessary for deciding upon compensation
claims.”™* This provision does not change, but stresses the Prosecution’s duties to gather evidence on
compensation claims, as it already exists under other provisions of the law. For instance, Article 197
CPC BiH provides that “the Prosecutor has a duty to gather evidence on compensation claims related
to the criminal offence.” This article continues by mandating that *the Prosecator or the Court shall
question the suspect or the accused on the facts related to the claims by authorised persons.”

Courts have additional complementary obligations, Under Article 193 CPC BiH, judges shall
deliberate on any compensation claims arising becavse of the commission of a relevant criminal
offence “if this would not considerably prolong the proceedings.”® Furthermore, evidence in a
criminal proceeding does not need to support the entire compensation claim of an injured party. When
it does not, the Court may issus a partial award. It should, therefore, only refer the entire claim 10 a
civil court when no part of the compensation claim is supparted by evidence.®

As noted in previous reports, the ssttlement of compensation claims through criminal proceedings has
numerous benefits, First, it greatly improves the cfficiency of the judicial system as a whole.
Deciding upon claims submitted in a single criminal proceeding alleviates the need for sach victim to
file an individual claim to be dscided upon in & multitude of sopurate civil cases. Settling
compensation claims in criminal procesdings also contributes greatly to the effectiveness of those
criminal procecdings. Doing so heightens the individual recognition of each victim’s injuries. Even if
victims stand little chance of receiving actual money from an indigent defendant, the symbolic value

? See the Article Victims Miss Out on Right to Compensation, Balkan Tnvestigasive Reporting Network, 4 March
2009, available at hupuwww bim,be/en/156/10/17117/ (quoting the Deputy Prosecutor of ths Caurt of BiH as
stating, “This is the first time the prosecution informed the families, and so many of them, that they were entitled
to file property claims™).

} Sea OSCR Fourth Repon in the Case against Mejakié et al., June 2007 & OSCE Fourth Repors in the Case
against Mitar Rafevié and Savo Todovié, October 2007, -

* Official Gazatte of BiH, number S8/08

* Anicle 193(1) CPC BiH states, “A claim under property law that has arisen because of the commission of 2
crimina) offense shall be deliberaied on the. motion of authorized persons in criminal proceedings if this would
not considerably prolong such proceedings.” Morcover, Arnticle 198(1) CPC BiH states that the Conpt shall
decide upon compensation claims.

¢ Article 198(2) CPC BiH states, “In a verdict pronouncing the acepsed guilty, the Court may award the injured
party the entire claim under property law or may award him pert of the claim under property law and rofor him to
a civil action for the remainder. If the daia of criminal proceedings do not provide a reliable basis for either 8
complete or partial award, the Court shall instruct the injurod party that he may take civil action to pursus his
entire claim under property law,” Under the July 2008 amendments, Article 198(1) CPC BiH also allows the
Court to "proposc that the injured partios and defondant carry out mediation if it assesses that such mediation can
meer the requirements of the compensation claims,” Official Gazerts of BiH, number 58/08,
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of awarding compensation should not be underestimated. Certain injured parties in this case appear to
have filed claims exactly because of their symbolism,’

As noted above, Article 35(2)(g) CPC BiH cstablishes explicitly among the Prosecutor's duties the
need o establish facts necessary for deciding upon compensation claims, The fact that this provision
was introduced in recent amendments tp the CPC BiH underscores the BiH legislature’s continuing
belief that courts should decide on compensation claims in connection with the criminal proceedings
and that doing so is desirable.

As mentioned in an earlier OSCE Report,® guiding standards for the adjudication of compensation
have been established to assist cousts, at least with respect to non-pecuniary damages in civil cases.
For example, the Supreme Court of the Federation of BiH has disseminated “Orientational Criteria"
for determining just compensation for non-pecuniary damages.” Although no such criteria exist in the
Republika Srpska, the RS Supreme Court has similarly articulated standards through its jurisprudence.
The Constitutional Court of BiH and the Human Rights Chamber have also addrossed the issuc of
compensatian for violations of Anticle 3 and Article 5 of the European Convention of Human Righis,
although they have dane so with regard to matters agaings; the State, and not individual citizens. What
is noteworthy with regard to these judicial bodies is that they also have established casily applied
compensation standards for particular injuries, such as a set amount for tach day a person is illegally
deprived of liberty.'

This is all to say that the determination of compensation amounts to award victims for paricular
injuries mey not be exceedingly complex or beyond the grasp of the criminal judge. In light of the
many benefits of addressing compensation claims through criminal proceedings and the BiH
legislature’s clear intent to insist upon the matter, it is pralseworthy that the Prosecution in this case
has taken the first step.

In this regard, the Mission encourages judges and prosecutors to meet their legal obligations, which
include investigating these claims and deciding upon such claims when possible, Chief Prosecutors
and Court Presidents are also urged to ensure that those under their administration are aware of their
obligations toward the adjudication of compensation claims in criminal proceedings. Providing
further information and support, also through education programmes, to justice officials on how 10
investigate and settle compensation claims can also facilitate their work in this regard.

7 According 10 Ms, Munira Subaiié, head of the Association of Mothers of the Srebrenica and iepa Enclaves,
members filed claims because “Trbié was commander of all shooting squads and, as such, he had the grearest
responsibility for what happenad [in Srebrenica]. Thes¢ claims will influence tho verdict against him, in the
sense that it will cvenwally state how many victims have requested compensation.” See BIRN Article, supr,
footnote 2.

OSCE Fourth Report in the Case againsi Misar Ralevi¢ and Save Todovié, October 2007,

* Under these guidelines, the court correlaes aniculated criteria with monelary amounts of componsation. ‘The
criteria are: physical pain; fear; psychological/emotional suffering resulting from impairment;
psychological/emotional suffering from visibility of disfigurement; psychological/emotiona) sufforing caused by
tho doath of a close family member; and psychological/cmotional suffering resulting from the particularly
difficult impairment of a close family member. “Orjentacioni kriteriji I iznosi za wrvrdivanje visine pravicne
novcane naknade nematerijaine stere,” discussod and adopted at the session of the Civil Law Department of the
Supreme Court of the Federation BiH on 20 February 2006,

' The Constiutional Court and Human Rights Chamber have also addressed the issuo of compensation for
violations of ECHR Article 3 and Anicle 5 by state actors, See for example, Mr. Bogdan Subotic, Consiwutional
Court of BiH, No. AP-696/04, adopted at the session on 23 September 2008, sitting in Grand Chamber, Zuhdlia
Rizvic et al. v. The Federation BiH, Human Rights Chamber of BiH, No, CH/M8/1335, CH/98/1370,
CH/99/1508, CH/99/2808, CH/00/4371, Partial Decision on Admissibility und Decision on the Merits, delivered
on 8 March 2002;: R.G. & Predrag Matkovic v. The Federation BiH, Human Rights Chamber for BiH. No.
CHM8/1027 & CH/99/1842, Decision on Admissibility and Merits, delivered on 9 June 2000; and H.R. and
Mohamed Momani v. The Federation BiH, Human Rights Chamber for BiH, No. 98/946, Decision on
Admissibility and Merits, delivered on S November 1999.

3

12:54 0038733442479 0SCE BiH #2152 P.OOS/OO'}

o4



71/04 2009 12:55 0038733442473 0SCE BiH #2152 P.007/007

20

10.
11.
12
13.
14.
15.
16.
17,
18.
19.
20,
21.

22,

IF05-88/1-pr

PARTII
LIST OF RELEVANT HEARINGS - SUBMISSIONS ~ DECISIONS

Main trial hearing, held on 12 January 2009,

Prosecution Trial Brief 26 — Dropping Proposed Wimesses, dated 12 January 2009,
Prosecution Trial Motion 15 — Motion for Additional Evidence, dated 16 Yanuary 2009,
Status confarence, held on 19 January 2009,

Prosecution Trial Motion 16 ~ Sscond Motion for Additional Bvidence, dated 19 January
2009,

Prosecution Trial Motion 17 - Third Motion for Additional Evidence, dated 21 January
2009,

Objection of the Defence to the Prosecution Trial Motion 15 to accept certain facts as
proven, dated 23 January 2009,

Main trial hearing, held on 26 Jannary 2009,
Status conference, held on 2 February 2009,

Prosecution Trial Brief 27 — Regarding Disclosure Update for Trial Motions 16 and 17,
dated 6 February 2009,

Status conference, held on 9 February 2009,

Main trial hearing, held on 23 February 2009.

Motion of the Prosecutor for' continued custody of the Dofendant, dated 26 February 2009.
Amended Indictment, dated 4 March 2009,

Prosecution Trial Brief 28 — Table of Relevant Documents, dated S March 2009.

Court Decision on review of custody, dated 6 March 2009.

Status conference, held on 9 March 2009,

Status conference, held on 16 March 2009.

Prosecation Trial Brief 29 — On Witness Bruce Bursik, dated 18 March 2009.

Main trial hearing, held on 23 March 2009,

Prosecution Trial Brief 30 — Prosecution Legal Brief on the Applicability of Joint
Criminal Enterprise for Count 2.g. of the Amended Indictment, dated 23 March 2009,

Status conference, held on 30 March 2009,

963





